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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.: 0:13-cv-60136-DMM 

 
 

ODORSTAR TECHNOLOGY, LLC,  
a Florida Limited Liability Company, and 
KINPAK, INC., an 
Alabama corporation, 
 

Plaintiffs, 
 
v. 
 
SMM DISTRIBUTORS LLC, 
a California Limited Liability Company d/b/a 
BIOCIDE SYSTEMS, and SMM 
MANUFACTURING, INC., a California 
corporation, 
 

Defendants. 
      / 

 

 
 
 
 

JURY DEMAND  

SECOND AMENDED COMPLAINT FOR PATENT INFRINGEMENT 

 
Plaintiffs, OdorStar Technology, LLC (“Odorstar”) and Kinpak, Inc. (“Kinpak”) 

(collectively referred to herein as “plaintiffs”) by and through their undersigned counsel, hereby 

allege in their second Complaint against defendants SMM Distributors LLC, d/b/a Biocide 

Systems (“SMM Distributors”) and SMM Manufacturing, Inc. (“SMM Manufacturing”) 

(collectively referred to herein as “Biocide”) as follows: 

 

NATURE OF THE ACTION 

 
1. This is a civil action for patent infringement of United States Patent No. 

6,764,661 (hereinafter “the ‘661 Patent”) arising under the Patent Laws of the United States, 35 

U.S.C. § 1 et seq. 

 

Case 0:13-cv-60136-DMM   Document 79   Entered on FLSD Docket 11/26/2013   Page 1 of 51



 
 
 

Page 2 of 7 
 

JURISDICTION AND VENUE 

 

2. This Court has original jurisdiction over the subject matter of this action under 28 

U.S.C. §§ 1331, 1332(a), and 1338(a) because this action arises under the Patent Laws of the 

United States, 35 U.S.C. § 1 et seq. 

3. The parties are diverse and the amount in controversy exceeds $75,000 exclusive 

of interests and costs. 

4. This Court has personal jurisdiction over the defendants pursuant to Florida’s 

long-arm statute F.S. § 48.193 (1)(a)-(b) and (f)(1)-(2) in that the defendants are (a) operating, 

conducting, engaging or carrying on a business in the State of Florida and (b) committing 

tortious acts within the State of Florida.  

5. Venue is proper in this district under 28 U.S.C. §§1391 and 1400(b).  

6. Joinder of the plaintiffs is proper under Fed. R. Civ. P. 20(a)(1) as Kinpak is the 

exclusive manufacturing licensee of the ‘661 Patent and plaintiffs assert any right herein jointly 

against defendants and there are questions of law and fact common to all plaintiffs. 

7. Joinder of the defendants is proper under Fed. R. Civ. P. 20(a)(2) and 35 U.S.C. § 

299(a)(1)-(2) of the America Invents Act as SMM Manufacturing is the successor-in-interest to 

the now defunct SMM Distributors and there are facts and law common to all defendants. 

THE PARTIES 

8. Odorstar is a Florida Limited Liability Company with its principal place of 

business in Fort Lauderdale, Florida. 

9. Kinpak is an Alabama corporation with its principal place of business in 

Montgomery, Alabama. 
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10. On information and belief, SMM Distributors is a California Limited Liability 

Company having its principal place of business in Los Angeles, California. 

11. On information and belief, SMM Manufacturers is a California Limited Liability 

Company having its principal place of business in Los Angeles, California. 

THE PATENT-IN-SUIT 

12. On July 20, 2004, U.S. Patent No. 6,764,661, entitled “Device for producing an 

aqueous chlorine dioxide solution,” was duly and lawfully issued by the United States Patent and 

Trademark Office (“USPTO”). A true and correct copy of the Patent is attached hereto as Ex. A. 

13. J. Blair Girard is the sole inventor and owner of the ‘661 Patent. 

14. Odorstar is the sole owner by assignment of the ‘661 Patent. 

15. The ‘661 Patent is in full force and effect as of the date of this Complaint and at 

all times relevant to the allegations herein. 

FACTUAL BACKGROUND 

Odorstar and Kinpak 

16. Odorstar is an industry leader in the management and treatment of boat, car, and 

household odors.  Odorstar’s exclusive manufacturer of products sold under license from the 

‘661 Patent, Kinpak, manufactures a line of deodorizing products for a number of distributors.  

For example, Kinpak manufactures deodorizing products for Star-Brite Distributing, LLC which 

sells a line of deodorizing products under the brand name NOSGUARD® which are sold on-line 

throughout the United States and at least in this District at West Marine stores.  The 

NOSGUARD® brand deodorizers operate by releasing a safe chlorine dioxide gas from a pouch 
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containing a dry material that releases gas when exposed to water.  The chlorine dioxide gas is 

released for a period of time and destroys odors caused by, for example, mildew or mold.  

17. The NOSGUARD® brand deodorizers are further sold and marketed under other 

brand names depending on the desired use.  For example, Star-Brite offers for sale CAR 

BOMB®, BOAT BOMB® brands of the NOSGUARD® products to treat odors in boats and car 

respectively, as well as a slow release and fast release product.  See http://www.westmarine.com 

and www.starbrite.com for examples of Star-Brite’s line of NOSGUARD® products.  

18. Kinpak also manufactures deodorizing products for BBL Distributors, LLC d/b/a 

OdorScience (“BBL”) which sells a line of deodorizing products under, for example, the brand 

name ROOM VACCINE. 

Biocide  

19. Biocide is in the business of using, selling, and offering to sell an odor eliminating 

product called the “Room Shocker” at least as early as January 2, 2008 and at least through 

Amazon.com; Ex. B see also Ex. C. which is a true and correct copy of Biocide’s Federal 

trademark application for the mark “Room Shocker,” in which Biocide indicated a date of first in 

commerce of the “Room Shocker” product as January 1, 2008. 

20. Biocide claims to be the exclusive distributor of the “Room Shocker.”  Ex. B 

21. Biocide is in the business of using, selling, and offering to sell an odor eliminating 

product called the “RV Shocker” at least through Amazon.com. Ex. D.   

22. Biocide is in the business of using, selling, and offering to sell an odor eliminating 

product called the “Marine Shocker” at least through Amazon.com. Ex. E.   

23. Biocide is in the business of using, selling, and offering to sell an odor eliminating 

product called the “Auto Shocker” at least through Amazon.com. Ex. F.   
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24. The Biocide products indentified in Paragraphs 19-23 above are collectively 

referred to as the “Biocide infringing products.” 

25. On information and belief, on or about December, 2011, SMM Distributors 

became a defunct entity with the California Secretary of State. 

26. On information and belief, on or about January of 2012, SMM Manufacturing was 

created as a corporation under the laws of the State of California. 

27. On information and belief, all of the assets of SMM Distributors, including its 

officers, employees, products, including the Biocide infringing products, were transferred to 

SMM Manufacturers. 

28. On information and belief, SMM Manufacturing makes, or causes to have made, 

offers for sale, and sells, the Biocide infringing products since at least as early as January of 

2012. 

29. Biocide has placed the Biocide infringing products into the stream of commerce 

with the knowledge and/or understanding that such products are sold to and used by customers in 

this District. 

30. The Biocide infringing products infringe at least one claim of the ‘661 Patent. 

COUNT I  

(Infringement of U.S. Patent No. 6,764,661) 

 

31. Plaintiffs re-allege and incorporate paragraphs 19-30 from above. 

32. Biocide has directly infringed and continues to directly infringe, literally and/or 

under the doctrine of equivalents, one or more claims of the ‘661 Patent by making, using, 

offering to sell and/or selling the infringing products and associated components in the United 

States without authority and in violation of 35 U.S.C. §271(a) and with knowledge of the ‘661 

Patent since at least as early as 2010. 
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33. Biocide’s infringement of the ‘661 Patent has been willful and deliberate. 

34. Biocide’s infringement of the ‘661Patent will continue unless enjoined by this 

Court. 

35. As a direct and proximate result of defendants’ infringement of the ‘661Patent, 

plaintiffs have suffered and will continue to suffer irreparable injury and damages in an amount 

not yet determined for which plaintiffs are entitled to relief. 

PRAYER FOR RELIEF 

WHEREFORE, plaintiffs respectfully request the Court: 
 

A. Enter a judgment that defendants have infringed the infringement of the ‘661 

Patent.  

B. Order defendants to pay damages to adequately compensate plaintiffs for 

defendants’ patent infringement, including an award of defendants’ profits from its infringement 

of the ‘661 Patent as well as plaintiffs’ lost profits, together with pre- and post-judgment interest. 

C. Enter a permanent injunction pursuant to 35 U.S.C. § 283, restraining and 

enjoining defendants and their respective officers, agents, servants, employees, attorneys, 

customers, licensors, suppliers and those in concert or participation with them from any further 

sales, offers for sale, importation or use of infringing products and services and any other 

infringement of the ‘661 Patent. 

D. Find that defendants’ patent infringement was willful and malicious and award 

treble damages to plaintiffs under 35 U.S.C. §284. 

E.  Find this to be an exceptional case of patent infringement under 35 U.S.C. §285 

and award reasonable attorneys’ fees, costs, and expenses incurred by plaintiffs in prosecuting 

this action.  
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F. Award such other and further relief as the Court deems just and equitable. 

DEMAND FOR JURY TRIAL 

Plaintiffs request trial by a jury for all claims and issues so triable. 

 

Dated:  October 4, 2013    Respectfully Submitted, 

      By: s/ Garrett Ari Barten    
       Garrett Ari Barten, Esq. 
        gbarten@cwiplaw.com 
        Florida Bar No. 55371 
       John Christopher, Esq. 
        jchristopher@cwiplaw.com 
        Florida Bar No. 493465 
       CHRISTOPHER & WEISBERG, P.A. 

      200 East Las Olas Boulevard, Suite 2040 
      Fort Lauderdale, Florida 33301 
      (954) 828-1488 (Telephone) 
      (954) 828-9122 (Facsimile) 

       Attorneys for Plaintiffs 

ODORSTAR TECHNOLOGY, LLC and 

KINPAK, INC. 

 

 

 
504459 
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2011)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85200092
Filing Date: 12/16/2010

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)" appears
where the field is only mandatory under the facts of the particular application.

The table below presents the data as entered.

Input Field Entered

TEAS Plus YES

MARK INFORMATION

*MARK RoomShocker

*STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT RoomShocker

*MARK STATEMENT
The mark consists of standard characters,
without claim to any particular font, style,
size, or color.

REGISTER Principal

APPLICANT INFORMATION

*OWNER OF MARK SMM Distributors LLC

*STREET 459 E. 4Th Street

*CITY Los Angeles

*STATE
(Required for U.S. applicants) California

*COUNTRY United States

*ZIP/POSTAL CODE
(Required for U.S. applicants only) 90013

PHONE (310) 902-9353

FAX (310) 861-8921
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EMAIL ADDRESS spencer@biocidesystems.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

LEGAL ENTITY INFORMATION

*TYPE LIMITED LIABILITY COMPANY

* STATE/COUNTRY WHERE LEGALLY
ORGANIZED California

GOODS AND/OR SERVICES AND BASIS INFORMATION

*INTERNATIONAL CLASS 005 

IDENTIFICATION Household deodorizer

*FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE DATE At least as early as 01/01/2008

       FIRST USE IN COMMERCE DATE At least as early as 01/01/2008

       SPECIMEN
       FILE NAME(S)

\\TICRS\EXPORT11\IMAGEOUT
11\852\000\85200092\xml1\ FTK0003.JPG

       
\\TICRS\EXPORT11\IMAGEOUT
11\852\000\85200092\xml1\ FTK0004.JPG

       SPECIMEN DESCRIPTION
digital images of products currently used in
commerce

ADDITIONAL STATEMENTS INFORMATION

*TRANSLATION 
(if applicable)  

*TRANSLITERATION 
(if applicable)  

*CLAIMED PRIOR REGISTRATION
(if applicable)  

*CONSENT (NAME/LIKENESS) 
(if applicable)  

*CONCURRENT USE CLAIM 
(if applicable)  

CORRESPONDENCE INFORMATION

*NAME SMM Distributors LLC

FIRM NAME SMM Distributors LLC

*STREET 459 E. 4Th Street

*CITY Los Angeles

*STATE 
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(Required for U.S. applicants) California

*COUNTRY United States

*ZIP/POSTAL CODE 90013

PHONE (310) 902-9353

FAX (310) 861-8921

*EMAIL ADDRESS spencer@biocidesystems.com

*AUTHORIZED TO COMMUNICATE VIA
EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 275

*TOTAL FEE PAID 275

SIGNATURE INFORMATION

* SIGNATURE /Spencer Blua/

* SIGNATORY'S NAME Spencer Blua

* SIGNATORY'S POSITION Chief Financial Officer

* DATE SIGNED 12/16/2010
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2011)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85200092
Filing Date: 12/16/2010

To the Commissioner for Trademarks:

MARK: RoomShocker (Standard Characters, see mark)
The literal element of the mark consists of RoomShocker.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, SMM Distributors LLC, a limited liability company legally organized under the laws of
California, having an address of
      459 E. 4Th Street
      Los Angeles, California 90013
      United States
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table.
       International Class 005:  Household deodorizer

In International Class 005, the mark was first used at least as early as 01/01/2008, and first used in
commerce at least as early as 01/01/2008, and is now in use in such commerce. The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) digital images of products currently used in
commerce.
Specimen File1
Specimen File2

The applicant's current Correspondence Information:

      SMM Distributors LLC

      SMM Distributors LLC

      459 E. 4Th Street

      Los Angeles, California 90013

      (310) 902-9353(phone)
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      (310) 861-8921(fax)

      spencer@biocidesystems.com (authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /Spencer Blua/   Date Signed: 12/16/2010
Signatory's Name: Spencer Blua
Signatory's Position: Chief Financial Officer

RAM Sale Number: 8401
RAM Accounting Date: 12/17/2010

Serial Number: 85200092
Internet Transmission Date: Thu Dec 16 20:34:56 EST 2010
TEAS Stamp: USPTO/FTK-208.30.2.66-201012162034569104
38-85200092-470ba9af05125c5ff43ca519ec6c
97f3b76-DA-8401-20101216174546098942
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