
 
IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF GEORGIA 
ATLANTA DIVISION 

 
 
 

THERMOLIFE INTERNATIONAL, 
LLC, 
 

Plaintiff, 
 

v. 
 
APS NUTRITION; JARED WHEAT; 
WORLD CLASS NUTRITION; ALL 
STAR HEALTH; LOCKOUT 
SUPPLEMENTS; and NETRITION, 
INC., 
 
 

Defendants. 
 

 
 
 
 
 
Case No.: 1:15-cv-00893-ELR 
 
JURY TRIAL DEMANDED 
 
 
 

 
FIRST AMENDED COMPLAINT 

Plaintiff ThermoLife International, LLC (“Plaintiff”) for its First Amended 

Complaint against APS Nutrition; Jared Wheat; World Class Nutrition; All Star 

Health; Lockout Supplements; and Netrition, Inc. (collectively, “Defendants”), on 

personal knowledge as to its own activities and on information and belief as to the 

activities of others, hereby alleges as follows: 

I.  THE PARTIES 

1. Plaintiff ThermoLife International, LLC is a limited liability company 

organized and existing under the laws of Arizona, with a place of business at 1811 
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Ocean Front Walk in Venice, California, 90291.  Plaintiff is a leading 

manufacturer in the sports nutrition and supplement industry. 

A.  MANUFACTURER/DISTRIBUTOR DEFENDANTS     

2. Defendant APS Nutrition is an unregistered Georgia business entity 

having a business address of 6015-B Unity Dr., Norcross, Georgia, 30071.  APS 

Nutrition advertises, offers to sell, and sells products, including Creatine Nitrate, 

Mesomorph, and Mesomorph 2.0, through the website www.apsnutrition.com, and 

encourages prospective purchasers to contact APS at 6015-B Unity Drive in 

Norcross, Georgia.  Defendant APS Nutrition may be served in this District at 

6015-B Unity Dr., Norcross, Georgia, 30071. 

3. Defendant Jared Wheat is an individual doing business as APS 

Nutrition and having a business address of 6015-B Unity Dr., Norcross, Georgia, 

30071. 

4. APS Nutrition is not registered to do business in the State of Georgia, 

and neither Defendant Hi-Tech nor Defendant Jared Wheat have registered “APS 

Nutrition” as a trade name in Georgia as required by O.C.G.A. § 10-1-490(a). 

5. Defendants APS Nutrition and Jared Wheat (collectively the 

“Manufacturer/Distributor Defendants”) conduct business activities, including 

those complained of herein, within this District, which business activities include 
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but are not limited to the formulation, manufacture, offer to sell, and sale of dietary 

supplement products that infringe one or more claims of the Patents-in-Suit (the 

“Accused Products”), including without limitation products sold under the 

Mesomorph brand name. 

6. By way of example, Manufacturer/Distributor Defendants directly or 

through intermediaries (including distributors, retailers, and others) make, 

manufacture, ship, distribute, advertise, market, offer for sale, and/or sell the 

Accused Products within this District, including selling the Accused Products to 

their co-Defendants from within this District. 

7. Furthermore, Defendant Jared Wheat is the sole owner, president, 

chief executive officer, secretary, and treasurer of Defendant Hi-Tech and in that 

capacity Defendant Jared Wheat is personally responsible for the promotion and 

advertising of the Accused Products.  See Fed. Trade Comm’n v. Nat’l Urological 

Group, Inc., No. 1:04-cv-3294-CAP, Dkt. No. 650 at 7 (N.D. Ga. May, 14, 2014) 

(Exhibit A). 

8. Moreover, Jared Wheat, in his individual capacity, has filed trademark 

applications with the United States Patent and Trademark Office relating to the 

Accused Products, in which he listed Hi-Tech’s business address as his own, 
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individual address.  See, e.g., U.S. Trademark Application Serial No. 86328258 for 

MESOMORPH (Exhibit G). 

B.  RETAILER DEFENDANTS 

9. Defendant World Class Nutrition is an unregistered Georgia business 

entity having a business address of 355 Brogdon Road, Suite 205 in Suwanee, 

Georgia, 30024.  World Class Nutrition offers to sell and sells products, including 

Mesomorph, through the website www.worldclassnutrition.com, and encourages 

prospective purchasers to contact World Class Nutrition at 355 Brogdon Road, 

Suite 205 in Suwannee [sic], Georgia, 30024.  Defendant World Class Nutrition 

may be served in this District at 355 Brogdon Road, Suite 205 in Suwanee, 

Georgia, 30024. 

10. Defendant All Star Health is an entity organized and existing under 

the laws of California with a principal place of business at 5951 Skylab Road in 

Huntington Beach, California, 92647.  All Star Health offers to sell and sells 

products, including Creatine Nitrate and Mesomorph, through the website 

www.allstarhealth.com. 

11. Defendant Lockout Supplements is an entity organized and existing 

under the laws of Texas with a principal place of business at 344 E. Louisiana 

Drive in McKinney, Texas, 75069.  Lockout Supplements offers to sell and sells 
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products, including Creatine Nitrate and Mesomorph, through the website 

http://store.lockoutforums.com. 

12. Defendant Netrition, Inc. is an entity organized and existing under the 

laws of New York with a principal place of business at 25 Corporate Circle, Suite 

118 in Albany, New York, 12203.  Netrition, Inc. offers to sell and sells products, 

including Creatine Nitrate and Mesomorph, through the website 

www.netrition.com. 

13. Defendants World Class Nutrition, All Star Health, Lockout 

Supplements, and Netrition, Inc. (collectively the “Retailer Defendants”) conduct 

business activities, including those complained of herein, within this District, 

which business includes but is not limited to the offer to sell the Accused Products 

within this District. 

14. By way of example Retailer Defendants directly or through 

intermediaries (including distributors, retailers, and others) advertise, market, 

and/or offer to sell the Accused Products through their online stores and websites 

pursuant to the terms of a supply/purchase contract with one or more of 

Manufacturer/Distributor Defendants located in this District. 

15. By way of further example Retailer Defendants derive their revenue, 

at least in part, from product sales on the Internet through their online stores and 
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websites, and they transact business throughout the United States, including in this 

District.  

II.  JURISDICTION, VENUE, AND JOINDER 

16. This is an action for patent infringement arising under the patent laws 

of the United States, Title 35 of the United States Code. Accordingly, this Court 

has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1338. 

17. This Court has personal jurisdiction over Manufacturer/Distributer 

Defendants because each has sold the Accused Products in the State of Georgia, 

actively induced and/or contributed to infringement in the State of Georgia, and/or 

has established regular or systematic contacts with the State of Georgia.  This 

Court has personal jurisdiction over Retailer Defendants because each has offered 

to sell the Accused Products in the State of Georgia through their online stores and 

websites and/or has established regular or systematic contacts with the State of 

Georgia by transacting business with one or more of Manufacturer/Distributor 

Defendants in this District.  In addition, this Court has personal jurisdiction over 

Defendants APS Nutrition, Jared Wheat, and World Class Nutrition because they 

are citizens of the State of Georgia. 

18. Venue is proper in this district pursuant to 28 U.S.C. §§ 1391 and 

1400. 
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19. Joinder of all Defendants is proper under Rule 20 of the Federal Rules 

of Civil Procedure and 35 U.S.C. § 299.  Manufacturer/Distributor Defendants are 

jointly liable for infringement with Retailer Defendants with respect to successive 

sales of the same Accused Products manufactured, supplied, and/or provided by 

Manufacturer/Distributor Defendants.  As such Plaintiff’s patent infringement 

claims against all Defendants give rise to common questions of fact and issues of 

law. 

III.  FACTUAL BACKGROUND 

20. Plaintiff is the owner of the following United States Patents: 

a. Patent No. 8,455,531 (“the ’531 Patent”), titled “Amino Acid 

Compositions” (Exhibit B), which was duly and legally issued by the United States 

Patent and Trademark Office on June 4, 2013; 

b. Patent No. 8,466,187 (“the ’187 Patent”), titled “Amino Acid 

Compositions” (Exhibit C), which was duly and legally issued by the United States 

Patent and Trademark Office on June 18, 2013; 

c. Patent No. 8,183,288 (“the ’288 Patent”), titled “Amino Acid 

Compositions” (Exhibit D), which was duly and legally issued by the United States 

Patent and Trademark Office on May 22, 2012; and 
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d. Patent No. 8,178,572 (“the ’572 Patent”), titled “Amino Acid 

Compositions” (Exhibit E), which was duly and legally issued by the United States 

Patent and Trademark Office on May 15, 2012. 

21. The above patents are referred to herein as the “Patents-in-Suit.”  The 

’531 and ’187 Patents are, as of the time of the filing of this Complaint, undergoing 

re-examination or inter partes review proceedings before the United States Patent 

and Trademark Office, but not with respect to claims that Plaintiff will assert 

against Defendants in this matter. 

22. Defendants have committed patent infringement within the State of 

Georgia, and more particularly, within the Northern District of Georgia, by virtue 

of the fact that Defendants have formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, or sold the Accused Products in this 

District, and continue to do so. 

A.  DIRECT INFRINGEMENT 

23. Defendants’ employees, agents, representatives, and other individuals 

sponsored by or who endorse Defendants and Defendants’ products in advertising 

and marketing activities, have taken and used the Accused Products. 

24. Manufacturer/Distributor Defendants’ employees, agents, 

representatives, and other individuals sponsored by or who endorse 
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Manufacturer/Distributor Defendants have orally administered the Accused 

Products. 

25. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Defendants to include certain 

ingredients that, by virtue of their inclusion in the products, infringe one or more 

claims of one or more of the Patents-in-Suit. 

26. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Defendants to include specific 

ingredients for certain purposes that, by virtue of their inclusion in the products for 

such purposes, infringe one or more claims of one or more of the Patents-in-Suit, 

and as a result, when Defendants’ employees, agents, representatives, and other 

individuals sponsored by or who endorse Defendants and Defendants’ products in 

advertising and marketing activities use or take the Accused Products, they are 

practicing the methods recited in those claims. 

27. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Manufacturer/Distributor 

Defendants to include specific ingredients for certain purposes that, by virtue of 

their inclusion in the products for such purposes, infringe one or more claims of 

one or more of the Patents-in-Suit, and as a result, when Manufacturer/Distributor 
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Defendants’ employees, agents, representatives, and other individuals sponsored 

by or who endorse Manufacturer/Distributor Defendants and 

Manufacturer/Distributor Defendants’ products in advertising and marketing 

activities orally administer the Accused Products, they are practicing the methods 

recited in those claims.     

28. Creatine Nitrate’s label, for example, lists the following infringing 

ingredients: creatine nitrate and Di-creatine malate.  

29. Mesomorph’s label, for example, lists the following infringing 

ingredients: beta alanine, L-Citrulline DL-Malate 2:1, arginine alpha-ketoglutarate, 

Di-creatine malate, creatine nitrate, creatinol-O-phosphate, and agmatine sulfate. 

30. Mesomorph 2.0’s label, for example, lists the following infringing 

ingredients: beta alanine, L-citrulline, arginine alpha-ketoglutarate, Di-creatine 

malate, creatine nitrate, creatinol-O-phosphate, and agmatine sulfate.  

31. The purposes for which these ingredients are included in the Accused 

Products are, without limitation, to increase the bioabsorption of amino acids, to 

increase vasodilative characteristics of end-users, to increase athletic performance 

of end-users, to increase distribution of amino acids to muscles, and to increase 

solubility of amino acids. 
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32. Defendants have encouraged and/or are aware of the fact that their 

employees, agents, representatives, and other individuals sponsored by Defendants 

or who endorse Defendants and Defendants’ products in advertising and marketing 

activities orally administer the Accused Products and practice the methods recited 

in one or more claim of one or more of the Patents-in-Suit, and these employees, 

agents, representatives, and other individuals sponsored by Defendants or who 

endorse Defendants and Defendants’ products in advertising and marketing 

activities are acting under Defendants’ direction and control when practicing those 

methods.   

33. Therefore, Defendants are direct infringers of one or more claims of 

one or more of the Patents-in-Suit, and Defendants practice the methods as set 

forth in one or more claims of one or more of the Patents-in-Suit. 

B.  INDIRECT INFRINGEMENT 

34. End-users of Defendants’ Accused Products are also direct infringers 

of one or more claims of one or more of the Patents-in-Suit.   

35. End-users of Defendants’ Accused Products have taken, used, and 

orally administered the Accused Products. 

36. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and/or sold by Defendants to include 
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certain ingredients that, by virtue of their inclusion in the products, infringe one or 

more claims of one or more of the Patents-in-Suit. 

37. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and/or sold by Defendants to include 

specific ingredients for certain purposes that, because of their inclusion in the 

products for such purposes, infringe one or more claims of one or more of the 

Patents-in-Suit, and as a result, when end-users of Defendants’ Accused Products 

orally administer the Accused Products, they are practicing the methods recited in 

those claims.     

38. Defendants’ labels and advertising for the Accused Products explain 

the elements and essential elements of one or more of the methods disclosed in the 

Patents-in-Suit, and those labels and advertising statements encourage, urge, and 

induce the Accused Products’ end-users to purchase and orally ingest the products 

to practice those methods, and end-users do practice those methods.   

39. Defendants have therefore specifically intended to cause these end-

users to directly infringe the claimed methods of these patents, and have in fact 

urged them to do so. 
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40. The Accused Products are not suitable for non-infringing uses, and 

Defendants’ labels or advertisements for the Accused Products do not disclose any 

non-infringing uses for the products or for the compounds.   

41. The inclusion of the specific infringing compounds in the products is 

material to practicing such methods. 

42. Defendants have knowledge that the Accused Products are especially 

adapted by end-users of the products for the practicing of such methods, and, 

indeed, Defendants encourage, urge, and induce the Accused Products’ end-users 

to purchase and orally administer the Accused Products to practice such methods, 

and have done so in the past. 

43. Defendants have intentionally and knowingly induced, encouraged, 

and urged end-users of the Accused Products to purchase and orally administer the 

Accused Products for the purposes of practicing the claimed methods, by having 

them orally ingest the compounds recited in such claims. 

44. Defendants have knowledge of the fact that the Accused Products, 

particularly as administered, infringe on one or more claims of the Patents-in-Suit. 

45. Defendants have direct, firsthand knowledge of the Patents-in-Suit.  

Specifically, Plaintiff and its licensees have marked their products embodying the 

Patents-in-Suit in accordance with 35 U.S.C. § 287. 
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46. For further example and without limitation, Defendants have had 

knowledge of the Patents-in-Suit since as early as at least March 17, 2015, when a 

letter was sent to Hi-Tech and APS Nutrition informing them of their infringement, 

to which an initial infringement review was attached, which letter was copied to 

Hi-Tech and APS Nutrition’s retailers and distributors, including Retailer 

Defendants named in this action.  A true and accurate copy of that letter is attached 

hereto as Exhibit F.     

47. Defendants have willfully infringed the Patents-in-Suit despite 

knowledge of the patents’ existence and their knowledge of the Accused Products’ 

infringement of the patents.   

48. At a minimum, and in the alternative, Plaintiff alleges that Defendants 

willfully blinded themselves to the infringing nature of the Accused Products’ 

sales. 

49. Defendants continue to directly infringe, contributorily infringe, and 

induce infringement by end-users despite their knowledge of the Patents-in-Suit 

and their infringing activities with respect to the Patents-in-Suit. 

IV.  FIRST CAUSE OF ACTION 
INFRINGEMENT OF U.S. PATENT NO. 8,455,531 

50. Plaintiff incorporates the foregoing paragraphs of this Complaint by 

reference as if fully set forth herein. 
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51. Defendants have in the past and continue to directly infringe—

literally and under the doctrine of equivalents—one or more claims of the ’531 

Patent by making, using, selling, and offering for sale the Accused Products, and 

will continue to do so unless enjoined by this Court. 

52. In addition to the fact that Defendants make, use, offer for sale, and 

sell the Accused Products, further examples of Defendants’ direct infringement 

include, without limitation, the fact that Defendants have encouraged and/or are 

aware of the fact that their employees, agents, representatives, and other 

individuals sponsored by or who endorse Defendants and Defendants’ products in 

advertising and marketing activities orally administer the Accused Products and 

practice the methods recited in one or more claims of the ’531 Patent, and these 

employees, agents, representatives, and other individuals sponsored by or who 

endorse Defendants and Defendants’ products in advertising and marketing 

activities are acting under Defendants’ direction and control when practicing those 

methods.   

53. Defendants have encouraged and are aware of these individuals’ oral 

administration of the Accused Products for these purposes, these individuals are 

acting under Defendants’ direction and control, and therefore Defendants are 

directly practicing the methods disclosed in the ’531 Patent. 
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54. End-users of Defendants’ Accused Products are also direct infringers 

of one or more claims of the ’531 Patent.   

55. End-users of Defendants’ Accused Products have taken, used, and 

orally administered the Accused Products. 

56. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Defendants to include certain 

ingredients that, by virtue of their inclusion in the products, infringe one or more 

claims of the ’531 Patent. 

57. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Defendants to include specific 

ingredients for purposes that, by their inclusion in the products for such purposes, 

infringe one or more claims of the ’531 Patent, and as a result, when end-users of 

Defendants’ Accused Products orally administer the Accused Products, they are 

practicing the methods recited in one or more claims of the ’531 Patent.     

58. Defendants’ labels and advertising for the Accused Products explain 

the elements and essential elements of the methods disclosed in the ’531 Patent, 

and those labels and advertising statements encourage, urge, and induce the 

Accused Products’ end-users to purchase and orally ingest the products to practice 

those methods, and end-users do practice those methods.   
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59. Defendants have therefore specifically intended to cause these end-

users to directly infringe the claimed methods of the ’531 Patent, and have in fact 

urged them to do so. 

60. The Accused Products are not suitable for non-infringing uses, and 

Defendants’ labels or advertisements for the Accused Products do not disclose any 

non-infringing uses for the products or for the compounds.   

61. The inclusion of these specific infringing compounds in the products 

is material to practicing such methods. 

62. Defendants have knowledge that the Accused Products are especially 

adapted by end-users of the products for the practicing of such methods, and, 

indeed, Defendants encourage, urge, and induce the Accused Products’ end-users 

to purchase and orally administer the Accused Products to practice such methods, 

and have done so in the past. 

63. Defendants have intentionally and knowingly induced, encouraged, 

and urged end-users of the Accused Products to purchase and orally administer the 

Accused Products for the purposes recited in one or more claims of the ’531 

Patent, by having them orally ingest the compounds recited in such claims. 

64. Defendants have knowledge of the fact that the Accused Products, 

particularly as administered, infringe on one or more claims of the ’531 Patent. 
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65. Defendants also have direct, firsthand knowledge of the ’531 Patent. 

66. Defendants’ activities have been without express or implied license by 

Plaintiff. 

67. As a result of Defendants’ acts of infringement, Plaintiff has suffered 

and will continue to suffer damages in an amount to be proved at trial. 

68. As a result of Defendants’ acts of infringement, Plaintiff has been and 

will continue to be irreparably harmed by Defendants’ infringement, which will 

continue unless Defendants are enjoined by this Court. 

69. Defendants’ past infringement and/or continuing infringement have 

been deliberate and willful, and this case is therefore an exceptional case, which 

warrants an award of treble damages and attorneys’ fees in accordance with 35 

U.S.C. § 285.   

V.  SECOND CAUSE OF ACTION 
INFRINGEMENT OF U.S. PATENT NO. 8,466,187 

70. Plaintiff incorporates the foregoing paragraphs of this Complaint by 

reference as if fully set forth herein. 

71. Defendants have in the past and continue to directly infringe—

literally and under the doctrine of equivalents—one or more claims of the ’187 

Patent by making, using, selling, and offering for sale the Accused Products, and 

will continue to do so unless enjoined by this Court. 
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72. In addition to the fact that Defendants make, use, offer for sale, and 

sell the Accused Products, further examples of Defendants’ direct infringement 

include, without limitation, the fact that Defendants have encouraged and/or are 

aware of the fact that their employees, agents, representatives, and other 

individuals sponsored by or who endorse Defendants and Defendants’ products in 

advertising and marketing activities orally administer the Accused Products and 

practice the methods recited in one or more claims of the ’187 Patent, and these 

employees, agents, representatives, and other individuals sponsored by or who 

endorse Defendants and Defendants’ products in advertising and marketing 

activities are acting under Defendants’ direction and control when practicing those 

methods.   

73. Defendants have encouraged and are aware of these individuals’ oral 

administration of the Accused Products for these purposes, these individuals are 

acting under Defendants’ direction and control, and therefore Defendants are 

directly practicing the methods disclosed in the ’187 Patent. 

74. End-users of Defendants’ Accused Products are also direct infringers 

of one or more claims of the ’187 Patent.   

75. End-users of Defendants’ Accused Products have taken, used, and 

orally administered the Accused Products. 
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76. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Defendants to include certain 

ingredients that, by virtue of their inclusion in the products, infringe one or more 

claims of the ’187 Patent. 

77. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Defendants to include specific 

ingredients for purposes that, by their inclusion in the products for such purposes, 

infringe one or more claims of the ’187 Patent, and as a result, when end-users of 

Defendants’ Accused Products orally administer the Accused Products, they are 

practicing the methods recited in one or more claims of the ’187 Patent.     

78. Defendants’ labels and advertising for the Accused Products explain 

the elements and essential elements of the methods disclosed in the ’187 Patent, 

and those labels and advertising statements encourage, urge, and induce the 

Accused Products’ end-users to purchase and orally ingest the products to practice 

those methods, and end-users do practice those methods.   

79. Defendants have therefore specifically intended to cause these end-

users to directly infringe the claimed methods of the ’187 Patent, and have in fact 

urged them to do so. 
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80. The Accused Products are not suitable for non-infringing uses, and 

Defendants’ labels or advertisements for the Accused Products do not disclose any 

non-infringing uses for the products or for the compounds.   

81. The inclusion of these specific infringing compounds in the products 

is material to practicing such methods. 

82. Defendants have knowledge that the Accused Products are especially 

adapted by end-users of the products for the practicing of such methods, and, 

indeed, Defendants encourage, urge, and induce the Accused Products’ end-users 

to purchase and orally administer the Accused Products to practice such methods, 

and have done so in the past. 

83. Defendants have intentionally and knowingly induced, encouraged, 

and urged end-users of the Accused Products to purchase and orally administer the 

Accused Products for the purposes recited in one or more claims of the ’187 

Patent, by having them orally ingest the compounds recited in such claims. 

84. Defendants have knowledge of the fact that the Accused Products, 

particularly as administered, infringe on one or more claims of the ’187 Patent. 

85. Defendants also have direct, firsthand knowledge of the ’187 Patent. 

86. Defendants’ activities have been without express or implied license by 

Plaintiff. 
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87. As a result of Defendants’ acts of infringement, Plaintiff has suffered 

and will continue to suffer damages in an amount to be proved at trial. 

88. As a result of Defendants’ acts of infringement, Plaintiff has been and 

will continue to be irreparably harmed by Defendants’ infringement, which will 

continue unless Defendants are enjoined by this Court. 

89. Defendants’ past infringement and/or continuing infringement have 

been deliberate and willful, and this case is therefore an exceptional case, which 

warrants an award of treble damages and attorneys’ fees in accordance with 35 

U.S.C. § 285.   

VI.  THIRD CAUSE OF ACTION 
INFRINGEMENT OF U.S. PATENT NO. 8,183,288 

90. Plaintiff incorporates the foregoing paragraphs of this Complaint by 

reference as if fully set forth herein. 

91. Defendants have in the past and continue to directly infringe—

literally and under the doctrine of equivalents—one or more claims of the ’288 

Patent by making, using, selling, and offering for sale the Accused Products, and 

will continue to do so unless enjoined by this Court. 

92. In addition to the fact that Defendants make, use, offer for sale, and 

sell the Accused Products, further examples of Defendants’ direct infringement 

include, without limitation, the fact that Defendants have encouraged and/or are 
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aware of the fact that their employees, agents, representatives, and other 

individuals sponsored by or who endorse Defendants and Defendants’ products in 

advertising and marketing activities orally administer the Accused Products and 

practice the methods recited in one or more claims of the ’288 Patent, and these 

employees, agents, representatives, and other individuals sponsored by or who 

endorse Defendants and Defendants’ products in advertising and marketing 

activities are acting under Defendants’ direction and control when practicing those 

methods.   

93. Defendants have encouraged and are aware of these individuals’ oral 

administration of the Accused Products for these purposes, these individuals are 

acting under Defendants’ direction and control, and therefore Defendants are 

directly practicing the methods disclosed in the ’288 Patent. 

94. End-users of Defendants’ Accused Products are also direct infringers 

of one or more claims of the ’288 Patent.   

95. End-users of Defendants’ Accused Products have taken, used, and 

orally administered the Accused Products. 

96. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Defendants to include certain 
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ingredients that, by virtue of their inclusion in the products, infringe one or more 

claims of the ’288 Patent. 

97. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Defendants to include specific 

ingredients for purposes that, by their inclusion in the products for such purposes, 

infringe one or more claims of the ’288 Patent, and as a result, when end-users of 

Defendants’ Accused Products orally administer the Accused Products, they are 

practicing the methods recited in one or more claims of the ’288 Patent.     

98. Defendants’ labels and advertising for the Accused Products explain 

the elements and essential elements of the methods disclosed in the ’288 Patent, 

and those labels and advertising statements encourage, urge, and induce the 

Accused Products’ end-users to purchase and orally ingest the products to practice 

those methods, and end-users do practice those methods.   

99. Defendants have therefore specifically intended to cause these end-

users to directly infringe the claimed methods of the ’288 Patent, and have in fact 

urged them to do so. 

100. The Accused Products are not suitable for non-infringing uses, and 

Defendants’ labels or advertisements for the Accused Products do not disclose any 

non-infringing uses for the products or for the compounds.   
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101. The inclusion of these specific infringing compounds in the products 

is material to practicing such methods. 

102. Defendants have knowledge that the Accused Products are especially 

adapted by end-users of the products for the practicing of such methods, and, 

indeed, Defendants encourage, urge, and induce the Accused Products’ end-users 

to purchase and orally administer the Accused Products to practice such methods, 

and have done so in the past. 

103. Defendants have intentionally and knowingly induced, encouraged, 

and urged end-users of the Accused Products to purchase and orally administer the 

Accused Products for the purposes recited in one or more claims of the ’288 

Patent, by having them orally ingest the compounds recited in such claims. 

104. Defendants have knowledge of the fact that the Accused Products, 

particularly as administered, infringe on one or more claims of the ’288 Patent. 

105. Defendants also have direct, firsthand knowledge of the ’288 Patent. 

106. Defendants’ activities have been without express or implied license by 

Plaintiff. 

107. As a result of Defendants’ acts of infringement, Plaintiff has suffered 

and will continue to suffer damages in an amount to be proved at trial. 
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108. As a result of Defendants’ acts of infringement, Plaintiff has been and 

will continue to be irreparably harmed by Defendants’ infringement, which will 

continue unless Defendants are enjoined by this Court. 

109. Defendants’ past infringement and/or continuing infringement have 

been deliberate and willful, and this case is therefore an exceptional case, which 

warrants an award of treble damages and attorneys’ fees in accordance with 35 

U.S.C. § 285.   

VII.  FOURTH CAUSE OF ACTION 
INFRINGEMENT OF U.S. PATENT NO. 8,178,5721 

110. Plaintiff incorporates the foregoing paragraphs of this Complaint by 

reference as if fully set forth herein. 

111. Retailer Defendants have in the past and continue to directly 

infringe—literally and under the doctrine of equivalents—one or more claims of 

                                                           
1 In this Cause of Action, Plaintiff alleges that a certain subset of the Defendants, 
namely Retailer Defendants, infringe the ’572 Patent.  To be clear, in this 
Complaint, Plaintiff does not allege that Manufacturer/Distributor Defendants 
infringe the ’572 Patent.  Plaintiff made such infringement allegations in a 
previously filed patent infringement action currently pending in the United States 
District Court for the District of Arizona.  See ThermoLife Int’l, LLC v. Hi-Tech 
Pharms., Inc., No. 12-cv-01466-DLR (D. Ariz. July 6, 2012).  In that previously 
filed Arizona action, however, the Arizona District Court presumably cannot 
exercise personal jurisdiction over Retailer Defendants as this Court can do in the 
instant case.  
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the ’572 Patent by making, using, selling, and offering for sale the Accused 

Products, and will continue to do so unless enjoined by this Court. 

112. In addition to the fact that Retailer Defendants make, use, offer for 

sale, and sell the Accused Products, further examples of Retailer Defendants’ 

direct infringement include, without limitation, the fact that Retailer Defendants 

have encouraged and/or are aware of the fact that their employees, agents, 

representatives, and other individuals sponsored by or who endorse Retailer 

Defendants and Retailer Defendants’ products in advertising and marketing 

activities orally administer the Accused Products and practice the methods recited 

in one or more claims of the ’572 Patent, and these employees, agents, 

representatives, and other individuals sponsored by or who endorse Retailer 

Defendants and Retailer Defendants’ products in advertising and marketing 

activities are acting under Retailer Defendants’ direction and control when 

practicing those methods.   

113. Retailer Defendants have encouraged and are aware of these 

individuals’ oral administration of the Accused Products for these purposes, these 

individuals are acting under Retailer Defendants’ direction and control, and 

therefore Retailer Defendants are directly practicing the methods disclosed in the 

’572 Patent. 
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114. End-users of Retailer Defendants’ Accused Products are also direct 

infringers of one or more claims of the ’572 Patent.   

115. End-users of Retailer Defendants’ Accused Products have taken, used, 

and orally administered the Accused Products. 

116. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Retailer Defendants to include 

certain ingredients that, by virtue of their inclusion in the products, infringe one or 

more claims of the ’572 Patent. 

117. The Accused Products are formulated, made, manufactured, shipped, 

distributed, advertised, offered for sale, and sold by Retailer Defendants to include 

specific ingredients for purposes that, by their inclusion in the products for such 

purposes, infringe one or more claims of the ’572 Patent, and as a result, when 

end-users of Retailer Defendants’ Accused Products orally administer the Accused 

Products, they are practicing the methods recited in one or more claims of the ’572 

Patent.     

118. Retailer Defendants’ labels and advertising for the Accused Products 

explain the elements and essential elements of the methods disclosed in the ’572 

Patent, and those labels and advertising statements encourage, urge, and induce the 
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Accused Products’ end-users to purchase and orally ingest the products to practice 

those methods, and end-users do practice those methods.   

119. Retailer Defendants have therefore specifically intended to cause 

these end-users to directly infringe the claimed methods of the ’572 Patent, and 

have in fact urged them to do so. 

120. The Accused Products are not suitable for non-infringing uses, and 

Retailer Defendants’ labels or advertisements for the Accused Products do not 

disclose any non-infringing uses for the products or for the compounds.   

121. The inclusion of these specific infringing compounds in the products 

is material to practicing such methods. 

122. Retailer Defendants have knowledge that the Accused Products are 

especially adapted by end-users of the products for the practicing of such methods, 

and, indeed, Retailer Defendants encourage, urge, and induce the Accused 

Products’ end-users to purchase and orally administer the Accused Products to 

practice such methods, and have done so in the past. 

123. Retailer Defendants have intentionally and knowingly induced, 

encouraged, and urged end-users of the Accused Products to purchase and orally 

administer the Accused Products for the purposes recited in one or more claims of 
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the ’572 Patent, by having them orally ingest the compounds recited in such 

claims. 

124. Retailer Defendants have knowledge of the fact that the Accused 

Products, particularly as administered, infringe on one or more claims of the ’572 

Patent. 

125. Retailer Defendants also have direct, firsthand knowledge of the ’572 

Patent. 

126. Retailer Defendants’ activities have been without express or implied 

license by Plaintiff. 

127. As a result of Retailer Defendants’ acts of infringement, Plaintiff has 

suffered and will continue to suffer damages in an amount to be proved at trial. 

128. As a result of Retailer Defendants’ acts of infringement, Plaintiff has 

been and will continue to be irreparably harmed by Retailer Defendants’ 

infringement, which will continue unless Retailer Defendants are enjoined by this 

Court. 

129. Retailer Defendants’ past infringement and/or continuing 

infringement have been deliberate and willful, and this case is therefore an 

exceptional case, which warrants an award of treble damages and attorneys’ fees in 

accordance with 35 U.S.C. § 285.   
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130. Plaintiff further believes that Retailer Defendants, by virtue of their 

sale of the Accused Products, also are infringing Plaintiff’s United States Patent 

No. 7,777,074 (“the ’074 Patent”), which is currently undergoing re-examination.  

Plaintiff may seek to amend this Complaint to assert the ’074 Patent against 

Retailer Defendants depending on the outcome of the re-examination proceedings.2 

VIII.  FIFTH CAUSE OF ACTION 
DEFENDANT JARED WHEAT IS PERSONALLY LIABLE  

FOR APS NUTRITION’S INFRINGEMENT/PIERCING THE CORPORATE VEIL 
 

131. Plaintiff incorporates the foregoing paragraphs of this Complaint by 

reference as if fully set forth herein. 

132. As set forth in the foregoing paragraphs, Jared Wheat has personally 

infringed the Patents-in-Suit as a result of his direct involvement in the infringing 

activities described above.  In addition, Jared Wheat is personally liable for APS 

Nutrition’s infringement. 

                                                           
2 To be clear, should Plaintiff amend this Complaint to allege infringement of the 
’074 Patent, such allegations would apply only to Retailer Defendants. Plaintiff 
alleged infringement of the ’074 Patent by Manufacturer/Distributor Defendants in 
a previously filed patent infringement action currently pending in the United States 
District Court for the District of Arizona.  See ThermoLife Int’l, LLC v. Hi-Tech 
Pharms., Inc., No. 12-cv-01466-DLR (D. Ariz. July 6, 2012).  In that previously 
filed Arizona action, however, the Arizona District Court presumably cannot 
exercise personal jurisdiction over Retailer Defendants as this Court can do in the 
instant case. 
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133. Jared Wheat is the sole owner, president, chief executive officer, 

secretary, and treasurer of Defendant Hi-Tech allegedly d/b/a APS Nutrition and in 

that capacity Defendant Jared Wheat is personally responsible for the promotion 

and advertising of the Accused Products.  See Ex. A at 7. 

134. Jared Wheat and Defendant APS Nutrition have failed to comply with 

corporate formalities required by Georgia law. 

135. By way of example, Jared Wheat and/or Hi-Tech have failed to 

register APS Nutrition as a trade name in Georgia as required by O.C.G.A. § 10-1-

490(a). 

136. By way of further example, Jared Wheat has: (1) instructed and 

authorized the diversion of Hi-Tech’s funds in an attempt to evade a judgment 

entered against Hi-Tech by the United States District Court for the Northern 

District of Georgia; (2) intermingled Hi-Tech’s funds with his personal funds; and 

(3) failed to maintain an arm’s length relationship between Hi-Tech and its related 

entities.  See Ex. A at 19-20.    

137. Moreover, Jared Wheat, in his individual capacity, has filed trademark 

applications with the United States Patent and Trademark Office relating to the 

Accused Products, in which he listed Hi-Tech’s business address as his own, 

individual address.  See, e.g., Ex. G. 
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138. Consequently, Jared Wheat has overextended and abused the 

corporate privileges for his own personal gain.  

139. At least for these reasons, the Court should pierce the corporate veil of 

APS Nutrition and hold Jared Wheat personally liable for any judgment entered 

against APS Nutrition. 

IX.  PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that this Court: 

a. Enter a judgment that Manufacturer/Distributor Defendants have 

directly and indirectly infringed the ’531 Patent, the ’187 Patent, and the ’288 

Patent under 35 U.S.C. §§ 271 et seq.; 

b. Enter a judgment that Retailer Defendants have directly and indirectly 

infringed the Patents-in-Suit, under 35 U.S.C. §§ 271 et seq.; 

c. Grant a preliminary injunction enjoining Manufacturer/Distributor 

Defendants, their respective officers, agents, servants, directors, and employees, 

and all individuals in active concert or participation with each, from directly or 

indirectly infringing, or inducing or contributing to the infringement by others of, 

the ’531 Patent, the ’187 Patent, and the ’288 Patent; 

d. Grant a preliminary injunction enjoining Retailer Defendants, their 

respective officers, agents, servants, directors, and employees, and all individuals 
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in active concert or participation with each, from directly or indirectly infringing, 

or inducing or contributing to the infringement by others of, the Patents-in-Suit; 

e. Grant a permanent injunction enjoining Manufacturer/Distributor 

Defendants, their respective officers, agents, servants, directors, and employees, 

and all individuals in active concert or participation with each, from directly or 

indirectly infringing, or inducing or contributing to the infringement by others of, 

the ’531 Patent, the ’187 Patent, and the ’288 Patent; 

f. Grant a permanent injunction enjoining Retailer Defendants, their 

respective officers, agents, servants, directors, and employees, and all individuals 

in active concert or participation with each, from directly or indirectly infringing, 

or inducing or contributing to the infringement by others of, the Patents-in-Suit; 

g. Require Defendants to provide to Plaintiff an accounting of all gains, 

profits, and advantages derived by Defendants’ infringement, and award Plaintiff 

damages adequate to compensate Plaintiff for Defendants’ infringing acts, in 

accordance with 35 U.S.C. § 284; 

h. Increase Plaintiff’s damages award up to three times, in view of 

Defendants’ willful infringement, in accordance with 35 U.S.C. § 284; 

i. Award Plaintiff interest and costs pursuant to 35 U.S.C. § 284; 
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j. Declare this case exceptional under 35 U.S.C. § 285, and award 

Plaintiff its reasonable attorneys’ fees, expenses, and costs incurred in connection 

with this action; and 

k. Grant Plaintiff such other and further relief as this Court may deem 

just and proper. 

IX.  DEMAND FOR JURY TRIAL 

Pursuant to Federal Rule of Civil Procedure 38(b), Plaintiff hereby demands 

a jury trial on all issues so triable. 

Dated: August 14, 2015   Respectfully submitted, 

/s/ Katrina M. Quicker 
Katrina M. Quicker 
Ga. Bar No. 590859 
Jason P. Grier 
Ga. Bar No. 869343 
BAKER & HOSTETLER LLP 
1180 Peachtree Street, NE, Suite 1800 
Atlanta, GA 30309-7512  
Telephone: (404) 459-0050  
Facsimile: (404) 459-5734  
kquicker@bakerlaw.com 
jgrier@bakerlaw.com 
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Kalman Magyar (admitted pro hac vice) 
MAGYAR & BOGLE 
300 International Drive, Suite 100 
Williamsville, NY  14221 
Telephone: (647) 300-6163 
kalman@magyarbogle.com 

Attorneys for Plaintiff ThermoLife 
International, LLC
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The undersigned hereby certifies that, on this 14th day of August 2015, I 

have electronically filed the foregoing FIRST AMENDED COMPLAINT with the 

Clerk of the Court using the CM/ECF system, which will automatically send e-

mail notification of such filing to all attorneys of record. 

 
/s/ Katrina M. Quicker 
Katrina M. Quicker 
Ga. Bar No. 590859 
BAKER & HOSTETLER LLP 
1180 Peachtree Street, NE, Suite 1800 
Atlanta, GA 30309-7512  
Telephone: (404) 459-0050  
Facsimile: (404) 459-5734  
kquicker@bakerlaw.com 
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