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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

OMNIACTIVE HEALTH 
TECHNOLOGIES, INC.,

Plaintiff,

v.

KEMIN INDUSTRIES, INC.,

Defendant.

Civil Action No. ____________________

COMPLAINT FOR
DECLARATORY JUDGMENT

(Filed Electronically)

Plaintiff OmniActive Health Technologies, Inc. (“OmniActive”) hereby pleads the 

following claims for Declaratory Judgment against Defendant Kemin Industries, Inc. (“Kemin”), 

and alleges as follows:

NATURE OF THE ACTION

1. OmniActive seeks a declaration under 28 U.S.C. §§ 2201 and 2202 that its 

products do not infringe United States Patent Nos. 8,815,955 (“the ’955 Patent”) and 9,226,940 

(“the ’940 Patent”) (collectively, the “Patents-in-Suit”).

PARTIES

2. Plaintiff OmniActive Health Technologies, Inc. is a Delaware corporation,

with its principal place of business at 67 East Park Place, Suite 500, Morristown, NJ 07960.  
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OmniActive is an innovator and global leader in the business of supplying ingredients to the 

food, beverage, and supplements industries.

3. On information and belief, Defendant Kemin is a company organized and 

existing under the laws of the State of Iowa, with its principal place of business at 2100 Maury 

Street, Des Moines, Iowa 50317.

SUBJECT MATTER JURISDICTION

4. This action for a declaratory judgment arises under the United States 

patent laws, Title 35, U.S. Code, including but not limited to 35 U.S.C. § 271.  Therefore, this 

Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1338(a) and 15 U.S.C. § 

1121.  These claims are also brought pursuant to the Federal Declaratory Judgments Act, 28 

U.S.C. §§ 2201 and 2202 with respect to an actual controversy within this Court’s jurisdiction.

5. Beginning on or around July 2016, Kemin directed correspondence to 

OmniActive related to the claims recited in this Complaint.  On July 29, 2016, OmniActive 

received a letter, dated July 20, 2016, from Kemin demanding that OmniActive immediately 

cease and desist from specific marketing activities.  Kemin identified the ’955 Patent and ’940 

Patent as the bases for its demands in this letter.  Kemin’s communication with OmniActive 

demonstrates its intent to enforce the ’955 Patent and ’940 Patent against OmniActive.

6. OmniActive contends that it does not infringe the ’955 Patent and the ’940 

Patent.

7. As a result of Kemin’s conduct, there is a “case or actual controversy” 

between the parties under the Declaratory Judgment Act, 28 U.S.C. § 2201, and jurisdiction is 

proper in this Court.
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8. This Court also has subject matter jurisdiction pursuant to 28 U.S.C. §

1332(a)(1) because OmniActive and Kemin are citizens of different states and the amount in 

controversy exceeds $75,000.

PERSONAL JURISDICTION AND VENUE

9. Kemin is subject to jurisdiction in New Jersey because, inter alia, the 

events giving rise to this action, as detailed above and below, occurred in the State of New 

Jersey.

10. Upon information and belief, Kemin makes, markets, and sells a product 

known as FloraGLO® Lutein.  See Ex. A.  

11. Upon information and belief, Kemin also makes, markets, and sells a 

product known as ZeaONE® Zeaxanthin.  See Ex. B, at 2.

12. Kemin has stated that the ’940 Patent covers the use of FloraGLO® Lutein

and ZeaOne® Zeaxanthin.  See id.  Specifically, Kemin has stated that “[the ’940 patent]

specifically covers products containing ocular antioxidants including lutein and zeaxanthin 

employed to protect the eye from light-induced damage, particularly the damage caused by the 

blue wavelengths of light.”  Id.  In addition, Kemin has previously stated that “Kemin intends to 

vigorously defend and enforce its intellectual property and related rights.”  See Ex. C, at 1.

13. Upon information and belief, Kemin maintains an exclusive strategic 

partnership with DSM Nutritional Products, Inc. (“DSM”) related to, inter alia, FloraGLO®

Lutein and ZeaOne® Zeaxanthin (distributed by DSM as OPTISHARP® Natural).  

14. DSM has a large innovation center in Parsippany, New Jersey.  See Ex. D, 

at 1.  New Jersey is the US headquarters of DSM’s nutritional products business. See id.  

15. Upon information and belief, under Kemin’s agreement with DSM, DSM

is Kemin’s exclusive distributor, partner, and licensee for FloraGLO® Lutein.  See Ex. A, at 1-2.  

Case 2:16-cv-04988-CCC-JBC   Document 1   Filed 08/15/16   Page 3 of 69 PageID: 3



4

DSM’s website states that “FloraGLO® lutein is . . . manufactured by Kemin Health and 

formulated by DSM as part of an exclusive strategic alliance.”  Ex. E, at 1.  Upon information 

and belief, Kemin has granted to DSM an exclusive trademark license regarding the FloraGLO®

trademark.  Id.

16. Upon information and belief, under Kemin’s agreement with DSM, DSM 

is also Kemin’s exclusive distributor, partner, and licensee for ZeaONE® Zeaxanthin (also 

branded as OPTISHARP).  Kemin has stated that under this agreement, “DSM will serve as 

Kemin Industries’ exclusive and global zeaxanthin distributor for human nutrition, and Kemin 

will act as DSM’s exclusive supplier of naturally-sourced zeaxanthin crystalline material. DSM 

will also invest in high performance product form innovations for dietary supplement and food 

applications.”  See Ex. F, at 1.  OPTISHARP® is a trademark of DSM.  Id.  Upon information 

and belief, Kemin has licensed the OPTISHARP® mark from DSM.  

17. Upon information and belief, DSM is an exclusive licensee of the ’955 

Patent and the ’940 Patent.  As of June 2009, Kemin has publicly stated that DSM is the “sole 

sublicensee” of FloraGLO® Lutein under certain patent rights, and that it has granted DSM “an 

exclusive basis to market purified lutein extracted from marigolds.”  See Ex. C, at 1.  

18. Upon information and belief, Kemin has extensively sold and marketed

FloraGLO® Lutein and ZeaONE® Zeaxanthin through its distributor DSM in the state of New 

Jersey and gained substantial revenue therefrom.

19. Upon information and belief, Kemin’s exclusive agreement(s) with New 

Jersey-based DSM grant Kemin the right to exercise control over DSM’s sales and/or marketing 

activities.

Case 2:16-cv-04988-CCC-JBC   Document 1   Filed 08/15/16   Page 4 of 69 PageID: 4



5

20. As detailed above, Kemin sent a cease and desist demand to OmniActive’s 

office in New Jersey.  See Ex. I.  OmniActive received the letter on July 29, 2016.  Kemin 

identified the ’955 Patent and the ’940 Patent as the grounds for Kemin’s demands in the letter.  

Ex. I, at 1.

21. Venue is proper in this forum pursuant to 28 U.S.C. § 1391(b) because a 

substantial part of the events giving rise to the claims in this Complaint occurred in this forum.

THE PATENTS-IN-SUIT

A. The ’955 Patent

22. The ’955 Patent was issued to named inventor Richard Roberts on August 

26, 2014.  The ’955 Patent is titled “Methods of Treating Ocular Disorders.”

23. A copy of the ’955 Patent is attached as Exhibit G.

24. Upon information and belief, the ’955 Patent is assigned to Kemin.

B. The ’940 Patent

25. The ’940 Patent, titled “ Methods of Treating Ocular Disorders,” issued to 

named inventor Richard Roberts on January 5, 2016.  The ’940 Patent is titled “Methods of 

Treating Ocular Disorders.”

26. A copy of the ’940 Patent is attached as Exhibit H.

27. Upon information and belief, the ’940 Patent is assigned to Kemin. 

FACTUAL BACKGROUND

28. As recounted in the foregoing paragraphs, Kemin has engaged in conduct 

demonstrating its intent to enforce the ’940 Patent and ’955 Patent against OmniActive by 

sending communications to OmniActive demanding that OmniActive cease and desist certain 

marketing activities.  More specifically, on July 29, 2016, OmniActive received a letter dated 
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July 20, 2016 from Kemin demanding that OmniActive immediately cease and desist from 

specific marketing activities.  Kemin identified the ’955 Patent and ’940 Patent as the bases for 

its demands in this letter.  See Ex. I, at 1. 

29. As recounted in the foregoing paragraph, Kemin has confirmed its ability 

and willingness to file suit against OmniActive for infringement of the ’955 Patent and ’940 

Patent and has threatened to bring suit against OmniActive for infringement of the ’955 Patent 

and ’940 Patent.  See id. at 1-2.  

30. As recounted in the foregoing paragraphs, Kemin partners with DSM, a

company with a U.S. headquarters and an innovation center in Parsippany, New Jersey, to 

distribute and commercialize its FloraGLO® Lutein and ZeaONE® Zeaxanthin products.  See

Ex. D, at 1; Ex. E, at 1; Ex. F, at 1.  

31. According to a Kemin press release, the ’940 Patent covers the use of both 

FloraGLO® and ZeaONE®.  See Ex. B, at 2.  

32. According to another Kemin press release, “[i]n 2008, Kemin and DSM 

joined forces working under an exclusive strategic alliance.  Kemin supplies FloraGLO Lutein 

exclusively through DSM, which globally commercializes FloraGLO Lutein products through 

distributors and directly to customers.”  See Ex. A, at 1. 

33. As recounted in the foregoing paragraphs, OmniActive has not infringed, 

and does not infringe, any claims of the ’955 Patent and the ’940 Patent. 

34. As recounted in the foregoing paragraphs, Kemin’s accusations against 

OmniActive implicate OmniActive’s Lutemax 2020® product and a case or controversy exists as 

to whether OmniActive infringes one or more claims of the ’940 Patent and the ’955 Patent.  
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Accordingly, a substantial controversy exists between the parties which is of sufficient 

immediacy and reality to warrant declaratory relief.

COUNT I
(Declaratory Judgment of Non-infringement of the ’955 Patent)

35. OmniActive restates, realleges, and incorporates by reference all foregoing 

paragraphs of this Complaint as if set forth here in their entirety. 

36. OmniActive does not infringe, whether directly or indirectly, any valid 

and enforceable claim of the ’955 Patent.  

37. As a result of the acts described in the foregoing paragraphs, there exists a 

substantial controversy of sufficient immediacy and reality to warrant the issuance of a 

declaratory judgment.  

38. A judicial declaration is necessary and appropriate at this time so that 

OmniActive may ascertain its rights and duties regarding the ’955 Patent.  Absent such a 

declaration, Kemin will continue to threaten OmniActive with assertion of the ’955 Patent

against OmniActive and therefore cause OmniActive irreparable injury and damage.  

OmniActive has no other adequate remedy at law.  

39. This is an exceptional case under 35 U.S.C. § 285, entitling OmniActive to 

an award of its attorneys’ fees incurred in connection with this action.  

COUNT II
(Declaratory Judgment of Non-infringement of the ’940 Patent)

40. OmniActive restates, realleges, and incorporates by reference all foregoing 

paragraphs of this Complaint as if set forth here in their entirety.  

41. OmniActive does not infringe, whether directly or indirectly, any valid 

and enforceable claim of the ’940 Patent.
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42. As a result of the acts described in the foregoing paragraphs, there exists a 

substantial controversy of sufficient immediacy and reality to warrant the issuance of a 

declaratory judgment.  

43. A judicial declaration is necessary and appropriate at this time so that 

OmniActive may ascertain its rights and duties regarding the ’940 Patent.  Absent such a 

declaration, Kemin will continue to threaten OmniActive with assertion of the ’940 Patent 

against OmniActive and thereby cause OmniActive irreparable injury and damage.  OmniActive 

has no other adequate remedy at law.  

44. This is an exceptional case under 35 U.S.C. § 285, entitling OmniActive to 

an award of its attorneys’ fees incurred in connection with this action.

REQUEST FOR RELIEF

WHEREFORE, OmniActive respectfully requests the following relief:

A. A Judgment be entered that OmniActive has not infringed the ’955 Patent;

B. A Judgment be entered that OmniActive has not infringed the ’940 Patent;

C. A Judgment be entered in OmniActive’s favor that this case is exceptional and 

awarding OmniActive its attorneys’ fees and costs under 35 U.S.C. § 285; and

D. Such further and other relief as this Court may deem just and proper.
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Dated:  August 15, 2016

Of Counsel:

Ranganath Sudarshan
David Garr
Meghan Monaghan
COVINGTON & BURLING LLP
One CityCenter
850 Tenth Street, N.W.
Washington, DC  20001
(202) 662-6000

By: s/ Charles M. Lizza            
Charles M. Lizza
William C. Baton
Jamie L. Lucia
SAUL EWING LLP
One Riverfront Plaza, Suite 1520
Newark, New Jersey  07102-5426
(973) 286-6700
clizza@saul.com

Attorneys for Plaintiff
OmniActive Health Technologies, Inc.
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CERTIFICATION PURSUANT TO L. CIV. R. 11.2

I hereby certify that, to the best of my knowledge, this matter is not the subject of any

other action pending in any court or of any pending arbitration or administrative proceeding.

Dated:  August 15, 2016

Of Counsel:

Ranganath Sudarshan
David Garr
Meghan Monaghan
COVINGTON & BURLING LLP
One CityCenter
850 Tenth Street, N.W.
Washington, DC  20001
(202) 662-6000

By: s/ Charles M. Lizza            
Charles M. Lizza
William C. Baton
Jamie L. Lucia
SAUL EWING LLP
One Riverfront Plaza, Suite 1520
Newark, New Jersey  07102-5426
(973) 286-6700
clizza@saul.com

Attorneys for Plaintiff
OmniActive Health Technologies, Inc.
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FLORAGLO
®
 LUTEIN: SEE THE DIFFERENCE  

Samanta Maci  

INTRODUCTION  

There is a growing body of evidence that lutein, a non-pro-vitamin A carotenoid 

pigment naturally found in plants, plays an important role in human health. 

The rationale for the protective role of lutein in the body stems from the ability of 

this carotenoid to: 1) filter harmful short-wavelengths of visible light (i.e. blue light), 

2) function as antioxidant and 3) stabilize membrane integrity. These biological 

functions allow lutein to reduce the number of free radicals generated in the body 

directly by filtering blue light filter, or indirectly by working as an antioxidant.  

Lutein can exist in nature in its true “free” form (“lutein” or “free lutein”) or bound to 

fatty acids (lutein esters). Lutein is not synthesized by the body and thus must be 

ingested as part of the diet in order for it to be utilized. Dark green leafy vegetables 

like spinach and kale are the richest sources of lutein, and its isomer zeaxanthin, 

but other foods such as corn or eggs also provide these carotenoids.  It is 

estimated that 93% of total daily intake of lutein and zeaxanthin is present as free 

forms while only about 7% is present in the esterified form [1]. The unesterified 

form of lutein and zeaxanthin is the only form directly absorbed by the human body 

and found in the human serum [2]. Lutein and zeaxanthin are deposited in almost 

all the structures of the eye and are selectively concentrated in the macula lutea, 

the region of the retina responsible for central vision. The skin is the second 

largest repository of lutein in the body [3-5]. 

 

Due to its specific deposition in the eye and skin and its reported protective role, 

lutein is believed to play an important role in reducing light-induced oxidative 

damage in the eye and skin, the only two organs directly exposed to light.  

 

The daily lutein and zeaxanthin intake in the industrialized world is quite low, 

averaging between 1-2.5 mg/day in the USA [6] and between 0.45-4 mg/day in EU 

[7-9]. Although there is no recommended daily intake for lutein and zeaxanthin, 

many intervention trials support the intake of at least 10 mg lutein for increasing 

plasma concentration, macular pigment accumulation, improvements in visual 

function and protection of the skin from environmental hazards [10-15].  

FloraGLO
®
 Lutein is a branded lutein ingredient manufactured by Kemin Foods 

L.C. It naturally contains both lutein and zeaxanthin and is intended for inclusion in 

food supplements or as a food ingredient for use in foods and beverages to 

increase the dietary intake of total lutein and zeaxanthin.  

In 2008, Kemin and DSM joined forces working under an exclusive strategic 

alliance. Kemin supplies FloraGLO Lutein exclusively through DSM, which globally 

commercializes FloraGLO Lutein products through distributors and directly to 

• FloraGLO
®
 Lutein is a brand 

of purified lutein produced 

according to a proprietary 

manufacturing process, 

naturally contains 

zeaxanthin, does not contain 

lutein esters, zeaxanthin 

esters or synthetic 

carotenoids. 

• FloraGLO Lutein is trusted: it 

is the most clinically 

researched lutein brand and 

is the lutein ingredient used 

in the AREDS2 Study. 

FloraGLO Lutein is the lutein 

ingredient used by the 

leading ocular supplement 

brands worldwide. 

• FloraGLO Lutein provides 

efficient formulations, 

confirmed stability and shelf 

life, a critical factor to quality.  

• FloraGLO Lutein is proven: it 

is absorbed by the body and 

has been shown to improve 

eye and skin health. 

• The FloraGLO Lutein 

branding program offers 

customers Marketing, 

Regulatory and Technical 

support that extends around 

the globe. 

 

KEY CONCLUSIONS 
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customers. Under this collaboration, customers and consumers benefit from the combination of DSM's strengths:  global 

reach, unique formulation technology and broad product portfolio, and Kemin's strengths:  lutein expertise, intellectual 

property, technical know-how and market development experience. 

 

YOUR SOURCE FOR PEACE OF MIND 

FloraGLO Lutein is more than just the original source of purified lutein commercialized worldwide.  It is your source for 

peace of mind: 

• Proprietary Manufacturing process
1
  and uncompromised quality guarantee:  

o FloraGLO Lutein is a  brand of purified lutein that naturally contains zeaxanthin, does not contain esterified lutein 
or zeaxanthin or synthetic carotenoids.  

o The petals of the flowers of Tagetes erecta (marigold) are the starting material of the quality controlled Food 
Grade Marigold Oleoresin used to manufacture FloraGLO Crystalline Lutein under Kemin’s proprietary, 
manufacturing process. 

o FloraGLO Lutein provides assurances of supply chain management including traceability down to the seeds and 
fields used to grow the marigold flowers. Good Agricultural Practices (GAP) are used by to grow and harvest the 
flowers. The use of pesticides, antioxidants and solvents is tightly controlled to ensure that the marigold oleoresin 
is consistently a quality food grade material. 

o FloraGLO Crystalline Lutein is of U.S. origin and manufactured in compliance with US FDA’s current Food Good 
Manufacturing Practices (CGMPs). At the end of 2009 Kemin received a certification of compliance from NSF

®
 to 

its NSF/ANSI Standard 173, Section 8, which is based upon the U.S. Food and Drug Administration (FDA) 
Current Good Manufacturing Practice in Manufacturing, Packaging, Labeling, or Holding Operations for Dietary 
Supplements, 21 C.F.R. Part 1108111.   

o FloraGLO Lutein has been the subject of quality review by the United States Pharmacopoeia (USP). 

 

• Customer Focus and Efficient Formulation: 

o FloraGLO Lutein is available in different product forms and concentrations making it suitable for inclusion in many 
different types of functional foods and food supplement formulations. Similar flexibility can be found in delivery 
forms for topical applications. 

o The excellent flowability and uniform particle size of the dry forms make formulation convenient.  FloraGLO Lutein 
dry product forms utilize DSM’s Actilease® technology to offer superior stability, greater nutrient absorption or 
bioavailability, and very low extrusion losses.  The end result is a premium FloraGLO product form that provides 
cost savings for the customer and enables them to cost-effectively produce quality nutritional products.   

o FloraGLO Lutein has a confirmed stability and shelf life, a critical factor to quality. Stability analyses, performed in 
both the ingredient and the finished products, ensure that our customers’ finished products meet their label claim 
throughout shelf life. 

• Confirmed safety and World Friendly™ regulatory status provide customers the ability to quickly enter key global 
markets: 

o FloraGLO Lutein has been the subject of safety reviews by the Food and Drug Administration (FDA) in its 
Generally Recognized as Safe (GRAS) process and the globally recognized World Health Organization Joint 
Food Expert Committee on Food Additives (JECFA). JECFA, after reviewing the FloraGLO Lutein specifications, 
determined an acceptable daily intake (ADI) level for lutein of 2 mg/day per kg of body weight. The European 

                                                           
1
 FloraGLO Lutein’s innovative purification process is patent protected in the European Union, Canada, Mexico, Japan and other 

countries worldwide.  
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Food Safety Authority (EFSA) Panel taking  a more conservative approach determined  an ADI for lutein of 
1mg/day per Kg of body weight[16]. These ADIs do not apply to other lutein products not in compliance with the 
specifications set by JECFA.  

o The French Agency for Food Safety (AFSSA) in conjunction with the General Directorate for Competitive Policy, 
Consumer Affairs, and Fraud Control (DGCCRF) has also reviewed the specifications and safety of FloraGLO 
Lutein and approved it as food supplement active ingredient.  

o FloraGLO Lutein is an ingredient for use in dietary supplements in the US and for conventional foods.  Its GRAS 
status allows manufacturers to add FloraGLO Lutein to a variety of conventional food and beverages at specified 
inclusion levels in the US market. Additionally, Kemin received a letter of Non-Objection from the FDA to the use 
of FloraGLO Lutein 20% Safflower Oil as an ingredient in term infant formula at a maximum level of 250 µg/l. 

o FloraGLO Lutein can be used as nutritional ingredient in food supplements and conventional foods in the 
European Union and is not considered a novel food. Food supplement with daily dosages up to 20 mg FloraGLO 
Lutein per day can be found in the EU market. 

o FloraGLO Lutein is suitable for use in many other countries worldwide (e.g. Canada, Brazil, Japan, China, 
Taiwan, Korea, Australia) where it can be used in conventional foods and/or food supplements. 

 

• Worldwide Marketing, Regulatory and Technical Support: 

o The FloraGLO Lutein branding program offers customers support that extends around the globe. This 
partnerships includes: 

� Customers formulation assistance, validated analytical methods, customer laboratory support;  

� Scientific training of sales force, regulatory affairs and quality support; 

� Participation as speakers in trade, scientific and medical conferences and meetings; 

� Support of advertising campaigns, joint development of literature and promotional materials; 

� The sharing of information about health professionals’ and consumers’ product requirements and preferences 
that is obtained through surveys commissioned by Kemin and conducted by specialized well-known market 
research specialized companies. 

TRUSTED AND PROVEN 

 

Researchers choose FloraGLO Lutein. In fact, FloraGLO Lutein is the most clinically researched lutein ingredient brand 
2
.  

A comprehensive review of the scientific literature reporting the research on human health in which an exogenous source 

of lutein was used as the test product, FloraGLO Lutein was chosen more often than any other commercially available 

brand of lutein or lutein esters, and more often than any synthetic source of lutein or any one food source. FloraGLO 

Lutein was the lutein ingredient used in the AREDS2 study. 

 

• FloraGLO Lutein is proven to be absorbed by the body: 

o FloraGLO Lutein is a purified form of free lutein, chemically identical to the lutein found in abundance in the diet. 

o A pharmacokinetic study conducted in healthy volunteers has clearly demonstrated that lutein from FloraGLO 
Lutein is absorbed unmodified by the body and circulates in bloodstream [17].  

o Several intervention trials have confirmed that FloraGLO Lutein supplementation significantly increases serum 
levels of lutein and zeaxanthin vs placebo in young and old subjects [18-21]. Additionally FloraGLO Lutein 

                                                           
2
 Kemin Foods L.C. Internal Memorandum based on Pubmed search. 
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absorption is not impaired in the elderly [22]. 
 

• FloraGLO Lutein has been shown to help improve eye health: 

o Intervention studies confirm that the supplementation with 10 mg FloraGLO Lutein or more results in significant and 
sustained increased macular pigment optical density (MPOD)  in both subjects with ocular diseases and healthy 
subjects [10, 23, 24]. 

o The daily administration of 10-15 mg of FloraGLO Lutein over a 6 to 12 month period improved visual and macular 
function in patients suffering from AMD [10-12, 24, 25].  

o FloraGLO Lutein was the source of lutein chosen by the investigators of the AREDS2 study, sponsored by the 
National Eye Institute of the National Institutes of Health in USA.,  The AREDS2 study supports the daily 
supplementation with 10 mg FloraGLO lutein and 2 mg zeaxanthin in reducing  the progression to advanced AMD 
by 10%[26, 27].  

o FloraGLO Lutein was additionally used in a recent research showing that the daily administration of 10 mg lutein or 
more, alone or in combination with 2 mg zeaxanthin, improves contrast acuity and reduces glare disability and 
photostress recovery time in healthy young adults[14, 28].  

o FloraGLO Lutein is the lutein ingredient used in the leading ocular supplement brands worldwide. 
 

• FloraGLO Lutein has been shown to help improve skin health: 

o The administration of FloraGLO Lutein together with other carotenoids and antioxidants has been shown to be 
effective against free radical-induced damage in human skin, including that associated with UV light, and resulted in 
direct improvements in skin density, hydration and elasticity [29].  

o FloraGLO Lutein administered orally (10 mg lutein/day), topically (50 ppm twice daily) or in combination as the only 
treatment for skin health, significantly improved five important parameters of skin health (skin hydration, skin 
elasticity, skin lipids, skin lipid peroxidation, and skin photoprotective activity) in comparison to placebo ingested 
and/or topically applied [15]. 
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Des Moines, Iowa – July 12, 2016 – The United States Patent and Trademark Office 

has issued Kemin Industries a patent (U.S. Patent No. 9,226,940 B2) for the role of its 

products, FloraGLO Lutein and ZeaONE Zeaxanthin (distributed by DSM as 

OPTISHARP Natural), in protecting individuals with three common ocular disorders 

from blue light or light-induced damage.

Kemin’s patent allows vitamin and dietary supplement manufacturers using 

FloraGLO and/or ZeaONE to position their products for blue light protection. The 

patent specifically covers products containing ocular antioxidants including lutein and 

zeaxanthin employed to protect the eye from light-induced damage, particularly the 

damage caused by the blue wavelengths of light. The patent targets individuals with 

presbyopia, hyperopia or astigmatism. In these three conditions, blue wavelengths of 

light are focused directly onto the macula, creating a higher risk for ocular damage.

Blue light impacts the majority of adults ages 45 and older who have presbyopia, 

commonly known as age-related farsightedness.

“Because of the widespread prevalence of presbyopia, this patent opens the door for 

FloraGLO and OPTISHARP Natural customers to make blue light eye protection 

claims when targeting consumers 45 years and older,” said Dr. Richard Roberts, patent 

inventor and principal manager of scientific affairs and technical services for the 

Human Nutrition and Health division of Kemin.

Nearly every source of light—whether natural or artificial—emits harmful blue 

wavelengths of light. The growing prevalence of digital devices like computers, tablets 

and smartphones is exposing individuals to more blue light than ever before. Over half 

of Americans use digital devices more than five hours a day and 70% use two or more 

devices at the same time.

In addition to blue light from digital devices, the use of the light emitting diode (LED) in 

indoor lighting is another growing source of blue light exposure. LED bulbs contain 

35% blue light levels as compared to 3% levels in traditional incandescent bulbs. In 

North America alone, LED lighting made up a $4.8 billion market in 2012 and is 

expected to make up a $42 billion market by 2019.

® ®

® 

® ®

1

® ®
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As blue light levels and sources continue to grow, children are especially vulnerable to 

the effects. Blue light exposure is especially concerning for infants and young children, 

as nearly every child is born with hyperopia, commonly known as farsightedness. 

Because of the condition, they are at a higher risk for blue light and light-induced 

damage as their eyes develop.

“Children are exposed to blue light more than ever before. Believe it or not, greater 

than half of American children use digital devices two or more hours a day,” said 

Heather Richardson, vision platform senior product manager at for the Human 

Nutrition and Health division of Kemin. “Our patent can help customers address this 

growing concern and develop blue light protection products for kids.”

“We are pleased to be able to offer a royalty-free license of our patent to customers 

who are interested in marketing blue light protection products to adults 45+ and 

children ages 0-2,” said Anita Norian, president of the Human Nutrition and Health 

division of Kemin. “It is clear this will be a huge market opportunity for our customers 

as the concern of blue light exposure and consumer awareness grows.”

Rooted in science with unparalleled efficacy and safety, the FloraGLO name is 

synonymous with lutein excellence. For the past 20 years, FloraGLO has been a 

pioneer for lutein science and discovery. Kemin’s blue light patent is just another 

example of FloraGLO setting the gold standard for the lutein market, and building 

new opportunities in the lutein marketplace.

For more information on FloraGLO visit www.floraglo.com

(https://www.kemin.com/en/north-america/products/floraglo-lutein).

ZeaONE is marketed as OPTISHARP Natural in North America. OPTISHARP

Natural is made with patented ZeaONE™ from Kemin. ZeaONE is a ® trademark of 

Kemin Industries, Inc. and is licensed under U.S. Patent Numbers 6,748,351, 

7,575,766, and 7,033,622. OPTISHARP Natural is a registered trademark of DSM 

Nutritional Products.

®

®
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Kemin – Inspired Molecular Solutions™

Kemin (www.kemin.com (https://www.kemin.com/)) provides “inspired molecular 

solutions” specifically developed to provide nutrition and health benefits for humans 

and animals. Committed to feed and food safety, Kemin maintains top-of-the-line 

manufacturing facilities where approximately 500 specialty ingredients are made for 

the global feed and food industries as well as the health, nutrition and beauty markets. 

A privately held, family-owned and operated company, Kemin has nearly 2,000 

employees and operates in 90 countries with manufacturing facilities in Belgium, 

Brazil, China, India, Italy, Singapore, South Africa and the United States.

For media inquiries, please contact:

Heather Richardson, +1 515-697-4108, heather.richardson@kemin.com

(mailto:heather.richardson@kemin.com)

References:

Source document KHMKTC-022-000357-R

™® Trademarks of Kemin Industries, Inc. Certain statements may not be applicable in all geographical regions.

Product labeling and associated claims may differ based upon government requirements.
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June 11, 2009 08:00 AM Eastern Daylight Time

DES MOINES, Iowa--(BUSINESS WIRE)--Kemin Health is pleased to announce that Notices of 
Allowance have been issued by the United States Patent Office for claims 1-20 and two new claims 21 
and 22 of U.S. Patent 5,382,714. The Notices of Allowance are in response to two recent decisions 
from the Board of Patent Appeals and Interferences of the U.S. PTO, where the Board agreed with 
Kemin’s position in the reissue applications the company filed on the ‘714 Patent. The Board, in its 
review, also granted Kemin two additional claims 

The reissue applications contain claims covering (1) a lutein composition comprising (a) at least about 
90% lutein having been extracted and purified from plant extracts which contain 10% or less of non-
lutein carotenoids, (b) no traces of toxic chemicals that would render the lutein composition unsuitable 
for human consumption, and (c) significantly less than about 10% of non-lutein carotenoids obtained 
by purification of said plant extracts as well as (2) a method for providing such lutein compositions to 
humans 

Kemin believes the reissue presumptively gives DSM Nutritional Products, Inc. (“DSM”), our sole 
sublicensee of FloraGLO lutein under the patent, an exclusive basis in the US to market purified lutein 
extracted from marigolds (at the above-recited concentration) that does not contain toxic chemicals 
above levels that would make it unsuitable for human consumption 

Since 1995, Kemin Health’s FloraGLO lutein has been protected in the US by the ‘714 patent, along 
with additional patent rights in the US and worldwide. “The patent reissue significantly strengthens our 
intellectual property and will help further to protect the FloraGLO market and the business of our 
FloraGLO customers,” said Rodney Ausich, president of Kemin Health. “Kemin intends to vigorously 
defend and enforce its intellectual property and related rights.” 

Patent Reissued Including New Claims for Kemin Health’s 
FloraGLO® Lutein

Page 1 of 2Patent Reissued Including New Claims for Kemin Health’s FloraGLO® Lutein | Business...

8/14/2016http://www.businesswire.com/news/home/20090611005158/en/Patent-Reissued-Including-...

Case 2:16-cv-04988-CCC-JBC   Document 1   Filed 08/15/16   Page 23 of 69 PageID: 23



FloraGLO Lutein is the world's first and leading patented, purified lutein (floraglolutein.com). The 
ingredient is used extensively in supplements, in foods and beverages and most recently, in infant 
formula throughout the world. Derived from marigolds, FloraGLO Lutein is distributed worldwide for its 
beneficial effects on eye health and function, skin health, and as an antioxidant. 

Kemin – Inspired Molecular Solutions

Founded in 1961, Kemin Industries, Inc. (www.kemin.com) provides health and nutritional solutions to 
the agrifoods, food ingredients, pet food and human health and pharmaceutical industries. Kemin 
operates in more than 60 countries with manufacturing facilities in Belgium, Brazil, China, India, 
Singapore, South Africa, Thailand and the United States. 

Kemin Health, a division of Kemin Industries Inc., develops, manufactures and markets specialty 
ingredients with healthful benefits for the dietary supplement and functional food and beverage 
markets. Specific to the nutraceutical industry, Kemin Health is credited with successfully 
commercializing lutein and significantly developing the eye supplement category under the FloraGLO
lutein brand, the leading brand sold worldwide. 

Contacts
Kemin Industries
Charlotte Jacobs, 515-248-4020
charlotte.jacobs@kemin.com

® ™

®
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Breaking News on Supplements, Health & Nutrition - North America

DSM opens state-of-the-art innovation center in 
Parsippany, NJ
By Elaine Watson, 23-May-2011

Related topics: Suppliers

DSM has opened a new multi-million-dollar state-of-the-art nutrition innovation center in Parsippany, New Jersey, 
at the US headquarters of its Nutritional Products business.

The center, which is staffed by more than 100 applications specialists and technical marketing experts in food, beverage, 
dietary supplement and personal care, includes laboratories, pilot plants and sensory analysis facilities enabling DSM to 
work far more closely with customers at every stage of the product development process. 

The facility will enable DSM to optimize production processes, improve quality, test new ingredients and develop novel 
finished product concepts, from sports nutrition bars with zeaxanthin and lutein to enhance visual performance to 
chocolates or beverages laced with green tea extracts, resveratrol and vitamin E for beauty-from-within.

But it would also help the firm build closer relationships with customers, who are increasingly working with DSM at the 
earliest stages of product concept development, DSM Nutritional Products North America president Jim Hamilton told 
journalists during a preview of the new center last week.

“Increasingly we’re doing our own market research to understand where consumers are heading and combining that 
insight with our science and applications expertise to help customers get innovative products to market more quickly.”

Metabolic health, mental performance and fitness/wellness

While the US dietary supplements market continued to grow throughout the recession, the functional food and drink 
market had not weathered the storm so well, with a steady drop in the number of new products launched in 2008-10, 
accepted market segment head for infant nutrition and medical foods Anthony Palmieri.

However, big branded manufacturers were still looking at functional foods because genuine innovation would always be a 
differentiator, stressed Todd Sitkowski, senior marketing manager.

“I still think most people want to get their nutrition from food not pills.”

For consumers, the hot areas were metabolic health, fitness and wellness, and mental performance, said Jean-Claude 
Tritsch, director, global technical marketing. 

“We are involving our customers from the very beginning, right at the concept stage, starting with health benefits rather 
than ingredients.”

Visual performance and sports nutrition

Customers visiting the innovation center could see a raft of new concepts in all of the above areas, including new bars 
targeting an emerging area in sports nutrition, said senior marketing manager Aparna Parikh.

While visual performance might sound niche from a functional foods perspective, DSM had recently pitched concepts 
featuring Kemin’s FloraGlo lutein and DSM’s OptiSharp zeaxanthin for enhanced contrast, glare tolerance and recovery to 
major food and beverage manufacturers as well as dietary supplements companies, she said.

“This is an emerging area in sports nutrition. If you’re playing sports in the sunshine, being able to tolerate and recover 
from glare and see the ball more clearly at pace and from a distance can make a big difference.

“It’s not something you would just eat once before a baseball game, you’d need to take it regularly.”

Battling the bulge

New product concepts on show at Parsippany featuring appetite-busting palm and oat oil emulsion Fabuless were also 
garnering interest, claimed dietary supplements marketing director Lynda Doyle.

Page 1 of 2DSM opens state-of-the-art innovation center in Parsippany, NJ
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“Fabuless has been doing very well, and more products should be launching this year. To date, most of the launches have 
been in one shot products or stick packs but we’re working on solutions for bars and other products.”

Meanwhile, a new powdered formulation for partner Provexis’ Fruitflow tomato-extract was expected to launch in second 
half of this year, while a raft of new concepts – and new ingredients – were also being investigated in the mental function 
arena, said Tritsch. “Cognition is particularly hot, right now, and we’re got new products in internal pipeline beyond DHA 
and B vitamins.”

Although the firm did not provide a precise definition of what constituted a ‘new’ product, 20 percent of its revenues were 
expected to be from innovation/new products by 2020, said Doyle. 

“We have bought or invested in companies in order to access new ingredients but we are also doing a lot of work internally 
on new ingredients and have a huge database of compounds and molecules from natural sources that we’re looking at 
across multiple health platforms.”

Formulation and applications expertise

While DSM spent a whopping €424m on R&D in 2010 (5.2 percent of net sales), much of which went into new ingredient 
discovery and development, the investment in the innovation center at Parsippany reflected an increasing commitment to 
differentiate itself in the market through its formulation and applications expertise, he said. 

“A key part of the value we add is in blending, formulation, from how to add [fat-soluble] vitamin E to a beverage without it 
going cloudy or how to add vitamin A to sugar and retain stability to how to improve the bioavailability of iron.”

Major branded customers in the food and drink world were also turning to DSM because of its expertise in quality and 
sustainability, said Hamilton. 

“If you have a brand and you are interested in quality and innovation, you will be interested in us. You can never buy back 
your reputation with the money you save on cheap ingredients.”

Meanwhile, sustainability and the desire for ‘cleaner’ labels and natural ingredients was “becoming more and more part of 
the conversation we’re having with customers and end consumers”, he said. 

For more details about the facilities at the new innovation center at Parsippany, look out for our photo gallery, 
which will be published later this week.

Copyright - Unless otherwise stated all contents of this web site are © 2016 - William Reed Business Media SAS - All Rights Reserved - For permission to 
reproduce any contents of this web site, please email our Syndication department copyright@wrbm.com - Full details for the use of materials on this site can be 
found in the Terms & Conditions
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DSM in Food, Beverages & Dietary Supplements

FloraGLO® Lutein
Lutein is a yellow pigment found in many plants – particularly the marigold.

FloraGLO® lutein is the most clinically researched lutein brand worldwide - manufactured by Kemin 
Health and formulated by DSM as part of an exclusive strategic alliance.

Lutein is a structural isomer that belongs to the carotenoid family. Carotenoids are 
synthesized by plants for coloration and absorption of light.

Of the 600-plus carotenoids found in nature, only lutein and zeaxanthin and their 
metabolites are located in macula of the eye, where they are found in the highest 
concentration anywhere in the human body - suggesting an important biological 
role for these molecules.

FloraGLO® is a registered trademark of Kemin Industries, Inc.

Key benefits

Lutein absorbs blue light and acts as ‘internal sunglasses’ that may reduce photochemical damage 
caused by short-wavelength visible light.

Consuming lutein – though green leafy vegetables or dietary supplements – increases Macular Pigment 
Optical Density (MPOD) in human eyes; which in turn decreases the risk of Age-related Macular 
Degeneration (AMD).

Age-related Macular degeneration (AMD)

AMD is a disease of the central retina that generally affects people aged over 55. Causes include 
environmental factors (nutrition, UV light exposure), risk factors (aging, hypertension, and smoking) 
and genetic predispositions.

Lutein (together with zeaxanthin) has a well-founded biologic rational including its 
high density in the macula, ability to filter short-wavelength light, and protection 
from free radical formation in the macula. A growing body of research indicates 
that high intake of lutein and zeaxanthin may play a role in lowering the risk of 
AMD – the most common cause of blindness in the elderly in the western world.

Page 1 of 3FloraGLO® lutein - Carotenoids - Products - DSM

8/14/2016http://www.dsm.com/markets/foodandbeverages/en_US/products/carotenoids/flora-glo-lut...

Case 2:16-cv-04988-CCC-JBC   Document 1   Filed 08/15/16   Page 29 of 69 PageID: 29



Visual Performance

Visual Performance is all about how well we see fine details; distinguish between 
different objects (contrast); and recover sight after a flash of bright light. 
Emerging evidence points to the role lutein and zeaxanthin play in visual 
performance. They form a filter (macula pigment) over the part of the retina 
responsible for detailed vision.

This filter blocks out blue light and haze from strong light – which increases the 
eyes’ tolerance to bright lights. Supplementation with the macular pigments has 
the potential to improve vision in our daily lives, particularly when our eyes are 
challenged by intense light such as glare from the sun, a camera flash, or blinding 
headlights at night.

Skin Health

Recent human studies demonstrate that lutein also has skin health benefits, providing protection from 
the harmful effects of sunlight and enhancing skin hydration and elasticity.

Applications

We provide FloraGLO® Lutein in various forms. All products provide excellent 
flowability and uniform particle size for ease of formulation. ForaGLO® also offers 
superior stability, greater nutrient absorption and very low extrusion losses. This 
means lower overages, smaller tablets and higher yields, saving time and money. 
FloraGLO® beadlet product forms use special Actilease® technology developed to 
maximize nutrient absorption and optimize bioavailability.

FloraGLO® product forms:

• 20% liquid for soft gelatine capsules
• 5% and 10% beadlets for tablets, hard-shell capsules, effervescents and 

fortification of beverages, bars and other selected foods.

Hear their stories

Professional athletes are convinced of the visual performance benefits of lutein and 
zeaxanthin.

Although DSM has used diligent care to ensure that the information provided herein is accurate and up to date, DSM makes no representation or warranty of the 

accuracy, reliability, or completeness of the information. This webpage and its associated brochures and other documents only contain scientific and technical information 

for business to business use. Country or region-specific information should also be considered when labeling or advertising to final consumers. This webpage and its 

associated brochures and other documents do not constitute or provide scientific or medical advice, diagnosis, or treatment and are distributed without warranty of any 

kind, either expressly or implied. This webpage, its title or contents and associated brochures and other documents do not in any way make recommendations for health 

or marketing claims by the reader. Country and region specific regulations should be considered in this regard.

Disclaimer 
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In no event shall DSM be liable for any damages arising from the reader’s reliance upon, or use of, these materials. The reader shall be solely responsible for any 

interpretation or use of the material contained herein. The content of this webpage and its associated brochures and other documents are subject to change without 

further notice. Please contact your local DSM representative for more details. All trademarks listed in this brochure are either registered trademarks or trademarks of DSM 

in The Netherlands and/or other countries and cannot be used by parties outside of DSM with expressed written consent of DSM.

HEALTH · NUTRITION · MATERIALS
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Kemin and DSM expand partnership to include 
natural zeaxanthin
Kaiseraugst, CH, 01 Oct 2014 10:00 CEST

Companies partner to offer naturally-sourced zeaxanthin and lutein for important health 
benefits

Kemin and DSM are pleased to announce the launch of OPTISHARP™ Natural brand of 
zeaxanthin. Kemin, pioneer of FloraGLO® Lutein, and DSM, creator of OPTISHARP 
Zeaxanthin, are expanding their longtime lutein partnership to deliver high-quality, 
naturally-sourced zeaxanthin. OPTISHARP Natural, made from Kemin Industries’ ZeaONE™ 
brand of zeaxanthin, offers important benefits for eye health, cognition and skin health.

“This is a real win for both our customers,” said Anita Norian, Kemin president of the human nutrition 
and health division. “Kemin and DSM have been partners in the global carotenoid market since the late 
1990s, and further collaboration will only maximize the exceptional quality and service both 
organizations’ customers have come to know.”

This partnership combines the sound science, research, marketing and technical support of Kemin and 
DSM. Under the agreement, DSM will serve as Kemin Industries’ exclusive and global zeaxanthin 
distributor for human nutrition, and Kemin will act as DSM’s exclusive supplier of naturally-sourced 
zeaxanthin crystalline material. DSM will also invest in high performance product form innovations for 
dietary supplement and food applications.

The zeaxanthin ingredients will be marketed under DSM’s OPTISHARP brand as OPTISHARP Natural. 
OPTISHARP Natural is formulated from hybrid marigold flowers that are protected under patent rights 
licensed exclusively by Kemin and provide the same free-form of zeaxanthin found in most fruits and 
vegetables.

“We are excited about this new collaboration that solidifies both organizations’ positions as leaders in 
the eye health market, facilitating further development for both lutein and zeaxanthin,” said Norian. 
“Customers will be offered easy-to-use, convenient formulations that combine the two complementary 
ingredients, lutein and zeaxanthin.”

“As a leading provider of zeaxanthin, DSM is pleased to expand its relationship with Kemin and offer 
an additional ‘natural’ choice as part of our existing OPTISHARP portfolio,” said Will Black, DSM vice 
president of marketing for human nutrition & health, North America. “There is a significant and 
comprehensive body of evidence supporting the positive effects of lutein and zeaxanthin on eye health 
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and visual function, both through the protection of specific eye tissues and by increasing visual 
performance. We continue to support further clinical research to reinforce the scientific basis for the 
positive impact of lutein and zeaxanthin on eye health, as well as the benefits that zeaxanthin provides 
for cognition and skin health in its role as an antioxidant.”

OPTISHARP Natural will be featured at Supply Side West in Las Vegas on Oct. 8-10. Both teams will be 
promoting sales of FloraGLO Lutein and OPTISHARP Natural in order to offer customers the 
convenience of both forms from a single source and to provide DSM customers with a naturally-
sourced, quality zeaxanthin backed by both Kemin and DSM.

FloraGLO®  and ZeaONE™ are trademarks of Kemin Industries, Inc.

OPTISHARP™ is a trademark of DSM

HEALTH · NUTRITION · MATERIALS
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