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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

BEAUMONT DIVISION
APPLIED FOOD SCIENCES, INC., §
Plaintiff §
§
V. § Civil Action No.
§
HANGOVER JOE'S PRODUCTS, LLC, § _
Defendant § JURY TRIAL DEMANDED

PLAINTIFF’S FIRST AMENDED COMPLAINT

Plaintiff Applied Food Sciences, Inc. (“Plaintiff” or “Applied Food Sciences”), files this
First Amended Complaint for patent infringement against Defendant HANGOVER JOE'S
PRODUCTS, LLC (hereafter, “Defendant” or “Hangover Joe’s”) and alleges as follows:

L THE PARTIES

1. Plaintiff Applied Food Sciences, Inc. is a corporation organized under the laws of
the State of Delaware, having its principal place of business at 1700 South Lamar Blvd, Suite
330; Austin, Texas 78704,

2. Upon information and belief, Defendant Hangover Joe’s Brands, LLC is a
Delaware limited liability company, and may be served with process by serving its registered
agent, UNITED STATES CORPORATION AGENTS, INC.; 1521 CONCORD PIKE #301;
WILMINGTON, DE 19803; (302) 777-0538. Oh information and belief, Hangover Joe’s does
business throughout the United States (including through internet sales, promotional events, and
advertizing), but advertizes a principle place of business at 1136 Saint Gregory Street Suite 250;
Cincinnati, OH 45202.

| II. JURISDICTION AND VENUE

3. This action arises under the patent laws of the United States, Title 35 of the
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United States Code. The Court’s jurisdiction over this action is proper under the above statutes,
including 35 U.S.C. § 271 et seq. and 28 U.S.C. §§ 1331 and 1338(2).

4. Upon information and belief, personal jurisdiction exists generally over the
Defendant because it has sufficient minimum contacts with the forum as a result of business
conducted within the State of Texas and within the Eastern District of Texas. Personal
jurisdiction also exists specifically over the Defendant because of their conduct in making, using,
selling, offering to sell, and/or importing infringing products within the State of Texas and within
the Eastern District of Texas.

5. Upon information and belief, products at issue are offered for sale on the
Hangover Joe’s website at www.hangoverjoes.com to customers within the State of Texas and
within the Eastern District of Texas, as well as at retail locations within the State of Texas and
the Eastern District of Texas.

6. Venue is proper in this Court under 28 U.S.C. §§ 1391(b), (¢), and (d), as well as
28 U.S.C. § 1400(b).

IIi.  PATENT INFRINGEMENT

7. Plaintiff Applied Food Sciences repeats and realleges the allegations in
paragraphs 1-6 as though fully set forth herein.

8. Plaintiff Applied Food Sciences is the owner of all rights, title, and interest in and
under United States Patent No. 7,662,863: “Therapeutic agent for the use in reducing alcohol
intoxication and reducing or eliminating the negative side effects associated with alcohol
ingestion” (“the ‘863 Patent™), which duly and legally issued on February 16, 2010. A true and
correct copy of the ‘863 Patent is attached hereto as Exhibit A.

9. The ‘863 Patent is valid and enforceable.
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10.  Plaintiff Applied Food Sciences has complied with the requirements of 35 U.S.C.
§ 287.

11.  Upon information and belief, Defendant Hangover Joe’s has been and is
infringing the ‘863 Patent by making, using, selling, offering for sale, and/or importing in or
into the United States, without authority, products, the use of which falls within the scope of the
claims of the ‘863 Patent, including but not limited to its “HANGOVER JOE’S” drink product.

12. By making, using, selling, offering for sale, and/or importing in or into the United
States, without authority, products, the intended and, on information and belief, actual use of
which falls within the scope of the claims of the ‘863 Patent, Defendant Hangover Joe’s has
induced infringement of the ‘863 Patent under 35 U.S.C. § 271(b). The infringing products have,
on information and belief, no substantial non-infringing uses. Upon information and belief,
Defendant Hangover Joe’s has indirectly infringed and continues to indirectly infringe the ‘863
patent under 35 U.S.C. § 271(c) by contributory infringement by providing non-staple articles of
commerce to others for use in an infringing system with knowledgenthat these non-staple articles
of commerce are used as a material part of the claimed invention of the ‘863 patent.

13.  As adirect and proximate result of Defendant” acts of patent infringement,
Plaintiff Applied Food Sciences has been and continues to be injured and has sustained and will
continue to sustain substantial damages in an amount not presently known.

14.  Plaintiff Applied Food Sciences’ ongoing business has suffered from the
infringement of Defendant, and has lost and will continue to lose profits as a result of the

Defendant” infringement.

PLAINTIFF’S FIRST AMENDED COMPLAINT Page 3 of 6



Case 1:11-cv-00391-RC Document 3 Filed 08/22/11 Page 4 of 6 PagelD #: 37

15.  Plaintiff Applied Food Sciences has no adequate remedy at law against these acts
of patent infringement. Unless Defendant are permanently enjoined from its unlawful and willful
infringement of the ‘863 Patent, Plaintiff Applied Food Sciences will suffer irreparable harm.

16.  Plaintiff Applied Food Sciences has incurred and will incur attorneys” fees, costs,
and expenses in the prosecution of this action. The circumstances of this dispute create an
exceptional case within the meaning of 35 U.S.C. § 285, and Plaintiff Applied Food Sciences is
entitled to recover its reasonable and necessary fees and expenses.

IV. PRAYER FOR RELIEF

Plaintiff Applied Food Sciences respectfully requests that judgment be entered in ifs
favor and against Defendant and the Court grant the following relief to Plaintiff Applied Food
Sciences:

A Declare that the ‘863 Patent is valid and enforceable:

B. Declare that Defendant has infringed the ‘863 Patent;

C. Declare that Defendant’s infringement was willful;

D. Award damages to Plaintiff Applied Food Sciences to which it is entitled
for patent infringement;

E. Award damages to Plaintiff Applied Food Sciences to which it is entitled
for its lost profits;

F. Enter a preliminary and thereafter a permanent injunction against
Defendant’s direct infringement of the ‘863 Patent;

G. Enter a preliminary and thereafter a permanent injunction against
Defendant’s active inducements of infringement and/or contributory

infringements of the ‘863 Patent by others;
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H. Award Plaintiff Applied Food Sciences its expenses, costs, and attorneys”
fees pursuant to 35 U.S.C. § 285;

L Award Plaintiff Applied Food Sciences increased damages in an amount
not less that three times the amount of damages found by the jury or

assessed by this Court, for Defendant’s willful infringement pursuant to 35

U.S.C. § 284;
J. Award interest on Plaintiff Applied Food Sciences’ damages; and
K. Award such other relief as the Court deems just and proper.

V. JURY DEMAND
In accordance with FED. R. Civ. P. 38 and 39, Plaintiff Applied Food Sciences asserts its
rights under the Seventh Amendment of the United States Constitution and demands a trial by

jury on all issues triable to a jury.
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Respectfully Submitted,

David G. Henry, Sr.

State Bar No. 09479355
Dykema Gossett, PLLC
1717 Main Street, Ste. 4000
Dallas, Texas 75201

(214) 462-6400

(214) 462-6401 (Fax)
dghenry@dykema.com

Everett 1. Sanderson

State Bar No. 17610520

MOORE LANDRY LLP

390 Park Street, Suite 500

Beaumont, Texas 77701

Telephone: (409) 835-3891
Facsimile: (409) 835-2707

Email: everetthsanderson@gmail.com

By: _ /s/ David G. Henry

DAVID G. HENRY
State Bar No. 09479355

ATTORNEYS FOR APPLIED FOOD
SCIENCES, INC.

DALLAS\209886.1
ID\DGHE - 065778/0002
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