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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA é
OAKLEY, INC., a Washington ) Case No.:
corporation, '07CV 0087  WOHWNC
‘ : COMPLAINT FOR PATENT §
Plaintiff INFRINGEMENT, AND TRADE 4
Hntitt, | ) DRESSINFRINGEMENT.. j
Ve JURY TRIAL
HALO SPORTS & SAFETY, INC.,
a New York corporation
Defendant.
Plaintiff Oakley, Inc. (hereinafter referred to as "Oakley") hereby complainsg

of Defendant Halo Sports & Safety, Inc. (hereinafter referred to as “Halo Sports”),
referred to as “Defendant” and alleges as follows:
| JURISDICTION AND VENUE

1. Jurisdiction over this action is founded upon 15 U.S.C. §§ 1121, and
28 U.S.C. §§ 1331 and 1338. Venue is proper under 28 U.S.C. §§ 1391(b) and (c),
this claim having arisen and Defendant doing business in this district. Defendant]
sold infringing products in this district and directed sales and marketing efforts
toward this district, including the allegedly inﬁinging products, and is putting
products on sale in the stream of commerce knowing that such products are or will

be sold by partners or distributors or retailers in this judicial district.




20
21
22
23
24
25

26
27

28

tase 3:07-cv-00027-WQH -WMC Document 1 FiIe%‘l/lZ/O? Page 2 of 21

THE PARTIES

2. Plaintiff Oakley is a corporation organized and existing under the laws
of the State of Washington, having its principal place of business at One Icon,

Foothill Ranch, California 92610 and doing business within this judicial district.

3. Oakley is informed and believes, and thereupon alleges that
Defendant, Halo Sports & Safety, Inc. is a corporation organized and existing
under the laws of the State of New York, having its principal place of business at 9
Phair Street, Gloversville, NY 12078 and doing business within this judicial
district.

FACTUAL BACKGROUND

4. As early as 1985, Oakley has been and continues to be actively engaged in|
the manufacture and sale of high quality sport and leisure sunglasses unden
various product lines. Oakley is the manufacturer and retailer of several lines of

sunglasses, including its “M Frame”® sunglass lines.

5. Plaintiff Oakley is the owner by assignment of U.S. Patent No. D331,587
duly and lawfully issued on December 8, 1992 describing and claiming the
invention entitled "EYEGLASS FRAME", protecting the sunglass design
marketed by Oakley under the name “M Frame”. A correct copy of U.S. Patent
No. D331,587 is attached hereto as Exhibit 1.

6. Oakley is informed and believes, and thereupon alleges that the Defendant
is selling sunglasses that copy U.S. Patent No. D331,587 of Oakley. Oakley
alleges that Defendant’s Model number HS—3500 embodies the subject matter
claimed in Oakley's U.S. Patent No. D331,587 without any license thereunder and
is thereby infringing said patent. Oakley is informed and believes and based
thereon alleges that Defendant supplied said imitation Oakley sunglasses to
various distributors, retailers, and retail customers.

7. Oakley is the owner by assignment of U.S. Patent No. 5,249,001 duly and
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lawfully issued on September 28, 1993, describing and claiming the invention
entitted “EARSTEM FOR EYEGLASSES PROVIDING RETENTION”
protecting the technology for an improved earstem and traction device for
sunglasses. A true copy of U.S. Patent No. 5,249,001 is attached hereto as Exhibif
2.

8. Oakley is informed and believes, and thereupon alleges that the Defendant
is selling sunglasses that copy U.S. Patent No. 5,249,001 of Oakley. Oakley
alleges that Defendant’s Model number HS—3500 embodies the subject matter
claimed in Oakley's U.S. Patent No. 5,249,001 without any license thereunder and
is thereby infringing said patent. Oakley is informed and believes and based
thereon alleges that Defendant supplied said imitation Oakley sunglasses to
various distributors, retailers, and retail customers.

9. Defendant was aware of Oakley’s proprietary rights in its patents because
Defendant received constructive notice of Oakley's patents as Oakley caused its
patents to be placed plainly on the product and/or packaging and by way of 4
cease and desist letter sent to them October 19, 2006. Despite actual and
constructive knowledge, Defendant continues to infringe Oakley's patent rights,
On information and belief, such infringement by Defendant has been willful and
wanton. |

10. Oakley has expended large sums of money in the promotion of its “M
Frame™® line of sunglasses since approximately 1989. As a result of Oakley's
promotional efforts, these sunglass lines have become and are now widely known
and recognizéd in this District and elsewhere as emanating from and authorized by
Oakley. |

11. Oakley's “M Frame”® product line is inherently distinctive in
appearance, and have become, through widespread public acceptance, a distinctive

designation of the source of origin of goods offered by Oakley and an asset of
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incalculable value as a symbol of Oakley and its quality goods and good will.

12.  Oakley is informed and believes and thereupon alleges that the
Defendant’s HS-3500 and HS-4000 sunglasses are designed, manufactured,
packaged, advertised, displayed and sold expressly to profit from the demand
created by Oakley for the ornamental and inherently distinctive features of the
Oakley sunglasses and to trade on Oakley's goodwill and reputation.

13. Oakley is informed and believes, and thereupon alleges, thath
Defendant’s HS-3500 and HS-4000 sunglasses are inferior products to authentig
Oakley sunglasses. Oakley is further informed and believes and thereupon alleges
that as a result of the inferior quality Defendant’s copies of Oakley’s ““M|
Frame”® sunglasses, they are sold in the marketplace at a lower price than are
authentic Oakley sunglasses. As a result, Oakley has been damaged significantly
in the sunglass market. Oakley contends and believes that its image and the
reputation of its products has been tarnished and diminished by Defendant’s sale
of Oakley copy sunglasses of inferior quality.

14.  Oakley is further informed and believes and thereupon alleges that the
presence of Defendant’s HS-3500 and HS-4000 sunglass copies in the
marketplace damages the value of Oakley's exclusive rights. The presence of the
copies in the marketplace is likely to diminish the apparent exclusivity of genuing
Oakley products thereby dissuading potential customers who otherwise would
have sought inherently distinctive Oakley sunglass designs. Upon information
and belief, Oakley alleges that such deception has misled, and continues to
mislead, and confuse many purchasers to buy the products sold by Defendant
and/or has misled non-purchasers to believe the sunglass copies emanate from or
are authorized by Oakley.

15. Oakley is informed and believes and thereupon alleges that the

Defendant’s sale of the copy sunglasses has resulted in lost sales, has reduced the
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business and profit of Oakley, and has greatly injured the general reputation of
Oakley due to the inferior quality of the copies, all to Oakley's damage in an
amount not yet fully determined.

16. The exact amount of profits realized by Defendant as a result of its
infringing activities, are presently unknown to Oakley, and neither are the exact
amount of damages suffered by Oakley as a result of said activities. These profits
and damages cannot be accurately ascertained without an accounting. Further,
Defendant’s actions are irreparably injuring Oakley and will continue unless and
until enjoined by this court.

FIRST CLAIM FOR RELIEF

17.  The allegations of paragraphs 1 through 16 are repled and realleged as
though fully set forth herein.

18.  This is a claim for patent infringement, and arises under 35 U.S.C. §§
271 and 281.

19. | Jurisdiction is founded upon 28 U.S.C. §§ 1331 and 1338.

20. Oakley is the owner of U.S. Patent No. D331,587 which protects the
sunglass design marketed by Oakley under the name “M Frame”. A true and
correct copy of U.S. Patent No. D331,587 is attached hereto as Exhibit 1. Bﬂ
statute, the patent is presumed to be valid and enforceable under 35 U.S.C. § 282.

21. Defendant, through its agents, employees and servants, manufactured,
imported, and sold, without any rights or license, sunglasses which fall within the
scope and claim contained in U.S. Patent No. D331,587.

22.  Oakley is informed and believes and thereupon alleges that Defendant
has willfully Ainfringed upon Oakley's exclusive rights under said patent, with full
notice and knowledge thereof. Defendant sold or is selling such infringing
sunglasses, has refused to cease the sale thereof, and will continue to do so unless

restrained therefrom by this court, all to the great loss and injury of Oakley.
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23. Oakley is informed and believes and thereupon alleges that
Defendant, has derived, received, and will continue to derive and receive from its
acts of infringement, gains, profits and advantages in an amount not presently]
known to Oakley. By reason of these acts of infringement, Oakley has been, and
will continue to be, greatly damaged.

24. Defendant will continue to infringe U.S. Patent No. D331,587 to the
great and irreparable injury of Oakley, for which Oakley has no adequate remedy
at law unless said Defendant is enjoined by this court.

| SECOND CLAIM FOR RELIEF

25. The allegations of paragraphs 1 through 16 are repled and realleged as
though fully set forth herein.

26. This is a claim for patent infringement, and arises under 35 U.S.C. §§
271 and 281. |

27. Jurisdiction is founded upon 28 U.S.C. §§ 1331 and 1338.

28. Oakley is the owner of U.S. Patent No. 5,249,001 protecting the
technology for an improved earstem and traction device for sunglasses.. A tru€
and correct copy of U.S. Patent No. 5,249,001 is attached hereto as Exhibit 2. By
statute, the patent is presumed to be valid and enforceable under 35 U.S.C. § 282.

29. Defendants through its agents, employees and servants, manufactured,
imported, and sold, without any rights or license, sunglasses which fall within the
scope and claim contained in U.S. Patent No. 5,249,001.

30. Oakley is informed and believes and thereupon alleges that Defendant
has willfully infringed upon Oakley's exclusive rights under said patent, with full
notice and knowledge thereof. Defendant sold or is selling such infringing
sunglasses,‘ has refused to cease the sale thereof, and will continue to do so unless
restrained therefrom by this court, all to the great loss and injury of Oakley.

31. Oakley is informed and believes and thereupon alleges that Defendant
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has derived, received and will continue to derive and receive from its acts of
infringement, gains, profits and advantages in an amount not presently known to
Oakley. By reason of these acts of infringement, Oakley has been, and will
continue to be, greatly damaged.

32. Defendant will continue to infringe U.S. Patent No. 5,249,001 to the
great and irreparable injury of Oakley, for which Oakley has no adequate remedy
at law unless said Defendant is enjoined by this court.

THIRD CLAIM FOR RELIEF
(TRADE DRESS INFRINGEMENT)

33. Oakley realleges paragraphs 1 through 16 as though set forth fully at
this point.

34. This is an action for trade dress infringement and false designation of
origin pursuant to 15 U.S.C. § 1125(a) against Defendant.

35. Jurisdiction is founded upon 28 U.S.C. §§ 1331 and 1338.

36. Since 1989, Oakley has marketed and sold its “M Frame”® line of
sunglasses. The configuration of Oakley’s “M Frame”® sunglass is distinctive and
well-recognized by the industry and consumers as emanating from Oakley. The
“M Frame”® sunglass has enjoyed enormous commercial success, which is
expected to continue, and have become, through wide-spread recognition, an
indicator of Oakley as the source of the products.

37. Oakley is informed and believes and thereupon alleges that the
Defendant’s sale of copies of Oakley’s “M Frame”® sunglass configuration
constitutes trade dress infringement and unfair competition, as a false designation
of origin, a false description or representation of goods, and false representation to
the consuming public that the.Defendant’s sunglasses originated from or somehow

are authorized by or affiliated with Oakley.
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38. Oakley is informed and believes and thereupon alleges that the actions
of Defendant were done willfully, knowingly and maliciously with the intent to
trade upon the good will of Oakley and to injure Oakley.

39. The Defendant’s acts are in violation of 15 U.S.C. § 1125 (a) and will
continue to the great and irreparable injury of Oakley until enjoined by this Court.

WHEREFORE, Plaintiff Oakley, Inc. prays as follows:

‘1. That Defendant be adjudicated to have infringed Oakley's U.S. Patenq
Nos. D331,587 and 5,249,001 and that said patents are valid and enforceable and
owned by Oakley; '

2. That the Defendant be adjudicated to have infringed Oakley’s “M
Frame”® trade dress, and that said trade dress rights are enforceable and owned
by Oakley;

3. That Defendant, as well as its agents, servants, employees, and
attorneys, and all these persons in active concert or participation with Defendant,
be forthwith preliminary and thereafter permanently enjoined from infringing U.S.
Patent Nos. D331,587 and '5,249,001; |

4. That Defendant, as well as its agents, servants, employees, and
attorneys, and all these persons in active concert or participation with Defendant,
be forthwith preliminary and thereafter permanently enjoined from infringing
Oakley’s “M Frame”® trade dress;

5. That Defendant be directed to file with this Court and serve upon
Oakley within 30 days after the service of the injunction, a report in writing under
oath, setting forth in detail the manner and form in which Defendant has complied
with the injunction; |

6.  That Oakley be awarded an assessment of damages for Defendant’s
infringement of U.S. Patent Nos. D331,587 and 5,249,001, together with an award
of such damages, all in accordance with 35 U.S.C. § 284;

7. - That Oakley be awarded an assessment of interest against Defendant,
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together with an award of such interest, in accordance with 35 U.S.C. § 284;

8. That Oakley be awarded treble damages against the Defendant for
their willful infringement of Oakley’s patehts, pursuant to 35 U.S.C. § 284;

9. For all of Defendant’s profits derived from his infringement of Plaintiff's
patent and trade dress rights in accordance with 15 U.S.C. § 1117 and 35 U.S.C. §
289;

10. For an order requiring Defendant to deliver up and destroy all
infringing sunglasses; and

11. That Oakley have such other and further relief as the circumstances of

this case may require and as this Court may deem just and proper.

DATED: "q [o7 WEEKS, KAUFMAN, NELSON & JOHNSON

e/~

GRBGORY K. NELSON
Attorney for Plaintiff, Oakley, Inc.

JURY DEMAND

Plaintiff Oakley, Inc. hereby requests a trial by jury in this matter.
DATED: \ / ‘i/ 07 | WEEKS, KAUFMAN, NELSON & JOHNSON

G P ——

GREQGORY K. NELSON
Attorney for Plaintiff, Oakley, Inc.
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[57) CLAIM

The ornamental design for an eyeglass frame, as shown
and described.

27439

DESCRIPTION

FIG. 1 is a frontal perspective view of the eyeglass
frame embodying the design of the present invention;
FIG. 2 is a rear perspective view of the eyeglass frame;
FIG. 3 is a front elevational view of the eyeglass frame;
FIG. 4 is a side elevational view of the eyeglass frame;
and. '

FIG. 5 is a top plan view of the eyeglass frame.
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{57) ABSTRACT

Earstems for eyewear are configured to define a lateral
distance between the earstems which is greater than the
width of the head in the anterior temple region so as to
prevent any contact of the earstems and the head in that
region. Preferably, the earstems include a diverging
section, a transition section, a converging section and a
retaining section, wherein the transition section defines
the greatest lateral distance between the earstems. The
retaining section extends posteriorally from the con-
verging section so as to provide an interfacing surface

" between the eyewear and the head. The retaining sec-

tion may be configured so as to accommodate the trac-
tion device so as to enhance the retention of the eye-
wear about the head by increasing the coefficient of
static friction between the eyewear and the head.

7 Claims, 2 Drawing Sheets
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EARSTEM FOR EYEGLASSES PROVIDING
RETENTION

This application is a continuation of application Ser.
No. _436,473, filed Nov. 17, 1989 now abandoned.

BACKGROUND OF THE INVENTION

The present invention relates to eyewear, and more
particularly to earstems configured to accommodate a
wide deviation from the standard Alderson head size
while providing a medially directed force at the distal
portion of the earstems so as to increase the retentive
force between the eyewear and the head.

Although corrective lenses are specifically crafted to
accommodate the unique vision defects of an individual,
the frames and earstems used to retain the lenses are
typically a standard size and not crafted to conform to
the particular contours of the head of each individual.
Lenses which are employed in filtering eyewear such as
sunglasses are also typically retained in stock frames. As
it is virtually impossible to mass produce stock frames
which fit every individual's head, the stock frames are
constructed to conform to an idealized “standard’ adult
head such as that known in the art as the standard Al-
derson head form.

In determining the dimensions of the, standard adult
head, statistical data reflecting the range of cranial di-
mensions in an adult population was compiled to pro-
vide a hypothetical size head which represents the sta-
tistical median of the normal variations in the size of the
adult head. These standard dimensions are then used to
size the stock frames. Typically, the Alderson head
form provides the anatomical model upon which stock
frames are based. Therefore, the stock frames are con-
structed to conform to the hypothetical *standard™
head rather than specific individuals.

As a result, such frames often result in 2 fit which is
either too tight or too loose about the head of an indi-

- vidual. A tight fitting frame may cause localized pain
and headaches, while a loose fitting frame may allow
the eyewear to fall from the head and damage the frame
or the lens. This is particularly disadvantageous for
protective eyewear such as sunglasses which are to be
used in active sports, such as bicycle racing or skiing.
Additionally, in the event that corrective lenses vary in
weight between the lenses, the uneven weight distribu-
tion may create localized pressure points causing dis-
.comfort.

A variety of means have been employed to improve
the securing of eyewear to the head. These devices have
included modifications from the use of the traditional
hook at the end of the temple bar for wrapping behind

- the ear to loose strings or straps which connect the
temples of the eyewear around the back of the wearer's
head, thereby preventing the glasses from becoming
completely displaced from the body. Alternatively, an
elastic strap connecting the temples has been employed
1o engage the wearer's head and secure the eyewear in
the desired position.

The prior attempts to improve the retention of eye-
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device does not provide for a greater variation in the
range of head widths on which the glasses can be worn.
For example, a wider than median head will frequently
contact the inside surface of thz temple bar somewhere
in between the eyeglass frame and the hook over the
ear. This causes the hook portion to be lifted away from
the head, thereby nullifying any advantage to such
boots as the Bates device.

Another prior attempt to improve eyewear retention
is disclosed in the Nelson patent (U.S. Pat. No.
2,561,402), which discloses use of fiuid chambers at the
interface of the free end of the temples and the head.
Nelson uses the fluid chambers in an effort to evenly
distribute pressure between the temple and the head. As
the fluid chambers of Nelson are permanently affixed to
the temple in a2 predetermined orientation, modification
for specific individuals is unavailable. In addition, the
fluid retained within the chambers adds an undesired
weight to the eyewear, the device is relatively complex
from a manufacturing point of view, and the durability
of the device is likely not as good as solid plastic alter-
natives. .

Notwithstanding the foregoing, there remains a need
for providing a means of improving the compatibility of
eyewear and the wearer so as 10 improve retention of
the eyewear throughout a broader spectrum of head
sizes within the population. A need also exists for a

-device which may be used in conjunction with a lens

retained within a frame or alternatively, a lens alone. A
further need exists for a device which may be used in
cooperation with supplemental retaining devices with-
out permanently aitering the configuration of the eye-

wear.
SUMMARY OF THE INVENTION
In accordance with the present invention, an im-

- proved earstem for eyewedr is disclosed. The earstems
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wear about the wearer's head have also included the use .

of rubber or rubber-like plastic boots applied to the free
ends of the temples for increasing the friction between
« “the eyeglasses and the head, such as shown in U.S. Pat.
No. 3,684,356 10 Bates. The Bates device, however.
appears somewhat clumsy and, therefore, detracts from
the appearance of the eyewear In addition, the Bates

65

create a medially directed force at the distal end of the
earstems wherein the djstal- ends can accommodate a
broad range of head ,widths without sacrificing the
medially directed force. The earstems are configured to
minimize the contact of the earstem and the lateral
anterior portion of the head while maintaining eyeglass
rétaining forces throughout a wide range of head sizes.

The earstems of the present invention may be at-
tached to frames which position a lens in front of the
eyes, or alternatively, the earstems may be attached
directly to the lens. In addition, curved or substantially
linear frames or lenses may be used in cooperation with
the earstems, wherein the distal end of the earstem may
be looped or substantially linear.

Thus, there has been provided in accordance with
one aspect of the present’invention an eyeglass earstem
for securing an eyeglass frame .or eyeglass lens to the
head of the wearer, and for positioning the lens in the
wearer's line of sight, the earstem in combination with
an eyeglass frame or lens adapted to maintain a medially
inwardly directed bias on the distal end of the earstem
over a wide range of lateral positions, thereby accom-
modating a wide range of head widths. The .earstem
comprises an elongate earstem body having a proximal
end adapted for attachment 1o an eyeglass frame or lens,
as is well known in the art. A distal end is provided on
the elongate earstem body for extending along side the
head of the wearer and in the region of the wearer's ear.

The earstem body is further provided with a diverg-
ing section which inclines away from the head in the
distal direction so as to provide a lateral distance be-
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tween the earstem and the head of the wearer, thereby
precluding contact between a substantial portion of the
diverging section and the head.

A converging section is additionally provided on the
earstem, and disposed distally relative to the diverging
section, so that the converging section is inclined back
towards the head in the distal direction so as to decrease
the lateral distance between the earstem and the head of
the wearer.

The distal end of the diverging section is disposed at
the greatest distance away from the head of the wearer,
and the distal end of the diverging section is connected
to the proximal end of the converging section by a
transition section on the earstem. The transition section
is preferably an angled joint between the diverging
section and the converging section; however, the transi-
tion section may also be provided with an axial length
which extends distally alongside of and spaced apart
from the head of the wearer.

A retaining section is provided on the earstem distal

: pf the distal end of the converging section. The retain-
Ing section extends alongside and substantially in
contact with the head of the wearer, for transmitting

eyeglass retention force in a medial direction against the

head of the weater.

Preferably, the retaining section is configured to em-
ploy an elastomeric traction device or other friction
enhancing structures or surface textures to further en-
hance the coefficient of static friction between the eye-
wear and the head.

The configuration of the present invention thereby
provides for a wide range of posterior head widths
without losing medially directed force at the distal end
due to contact between the earstem and the anterior
temple of the wearer.

BRIEF DESCRIPTION OF THE DRAWINGS

FIG. 1is a perspective view of eyewear embodying
the earstems of the present invention.

FIG. 2 is a bottom plan view of an embodiment of the
earstemns of the present invention, pivotally secured to
an eycglass frame. :

FIG. 3 is a side elevational view of an embodiment of

the invention showing the incorporation of an elasto- - ‘
- 48

meric traction device.
FIG. 4 is a front elevational view of the earstems of
the present invention secured to an upper lens frame.

DETAILED DESCRIPTION OF THE
PREFERRED EMBODIMENT

As used in the present application, *“eyewear” is a
general term intended to embrace optical devices:con-
taining corrective lenses for defects in vision or lenises

- for such special purposes as filters for absorbing or
blocking portions of the electromagnetic spectrum,
providing physical shields for the eyes or making avail-
able other physical or optical functions for protective or
visual assisting purposes.

Referring to FIG. 1, eyewear 10 is disclosed incorpo-
rating an earstem 20 in accordance with the present
invention, affixed 10 a frame 40 50 as to position a lens 50
in front of the eyes. The earstems 20 extend distally
from the frame 40 and over the ears of the wearer o as
10 retain the eyewear 10 in the desired position relative
to the head. As shown in FIG. 1, the earstem 20 may
include a traction device 60, as deséribed in my co-
pending patent application for IMPROVED ELASTO-
MERIC TRACTION DEVICE filed Nov. 20, 1989
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Ser. No. 436,474, now U.S. Pat. No. 5,054,903 and in-
corporated herein by reference.

Referring to FIG. 2, the earstems 20 of the present
invention are shown in a bottom plan view. Each ear-
stem 20 extends distally from the frame 40 to terminate
at a distal end 30. Although the earstem 20 is shown
affixed to the frame 40, the earstem 20 may be attached
directly to the lens 50. Preferably, the earstems 20 are
hingeably attached to the frame 40 or lens 50, and most
preferably hingeably and removably attached, as well
known in the art.

In a typical hingeable connection, the frame 40 or
lens 50 includes a hinge aperture 42 extending through
a protruding flange 44. The earstem 20 includes a pair of
parallel apertured flanges 324, 325 spaced so as to re-
ceive the flange 44 of the frame 40 or lens 50 therebe-
tween. The apertures in the earstem 20 are aligned with
apertures of the frame 40 or lens 50 and a pin is inserted
50 as permit rotation of the frame 40 relative to the
earstem 20, thereby providing the hingeable connec-
tion. In a typical readily detachable hinge, the aperture
42 is replaced by an integral pin (not illustrated) which
extends away from flange 44 in opposite directions
along the same axis as the aperture 42. The flange 44 is
inserted by deformation in between the opposing
flanges 32a and 324, and the integral pin snaps into the
apertures on flanges 32¢ and 325. )

Asshown in FIG. 2, the earstems 20 include a diverg-
ing section 22, a transition section 24, a converging
section 26 and a retaining section 28. Preferably, the

diverging section 22 extends from the hingeable con-.

nection with the frame 40 away from the opposing
earstem 20; that is, to define an increasing lateral dis-
tance between the earstems 20. As shown in FIG. 2,
when used in cooperation with a-curved unitary lens 50
or frame 40, the diverging section 22 may extend sub-
stantially along the arc of, or radially outwardly from
the frame 40. However,-when used in connection with
a substantially straight or linear frame, the diverging
section 22 may form an obtuse angle therewith so as to
extend away from the opposing earstem 20. Preferably,
the diverging section 22 defines a sufficient angle with
the frame 40 or lens 50 so as to define a lateral distance

-sufficient to span the width of the anterior portion of the

temple region of a majority of the population.

Referring to FIG. 2, the diverging section 22 termi-.
nates at the transition section 24. The transition section
24 represents the intersection of the diverging section
22 and the converging section 26. Preferably, the transi-
tion section 24 represents the greatest lateral distance
between the carstems 20, and, as a consequence, the
transition portion 24 will be spaced apart from the head
of the wearer. In the embodiment illustrated in FIG. 2,
the transition section 24 is simply a bend in the direction
of the earstem so that the earstem'is angled back toward
the head of the wearer in the distal direction. Alterna-
tively, the transition section 24 may have an elongated
axial dimension so as to extend the overall length of the
earstem in the distal direction.

The converging section 26 begins at the transition
section 24 and inclines toward the opposing earstem 20
so as to define a decreasing lateral distance. Preferably,
the lateral distance at the termination of the converging
section 26 is substantially equal to the actual width of
the median sized adult head.

The converging section 26 terminates at the retaining
section 28, typically at a point which is between 1 and 2
the overall length of the earstem. and preferably is be-
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tween about § and 4 the overall length of the earstem
from the proximal end thereof. The retaining section 28
extends distally to terminate at the distal end 30 of the
earstem 20. As shown in FIGS. 1-3, the distal ends 30
are shown to have a substantially linear configuration in §
the vertical plane; however, the distal ends may be
configured to define a hook or loop, as well known in
the eyewear art,

The retaining section 28 may converge slightly in the
distal direction in the horizontal plane as illustrated in
FIG. 2, or alternatively, may extend substantially paral-
lel to the opposing earstem 20.- Although the retaining
sections 28 may be employed in a substantially parallel
configuration, it is preferable that the retaining sections
28 slightly converge as they extend from the converg-
ing section 26 to the distal end 30. In addition, the ear-
stems 20 may be produced so as to exhibit an inherent
bias toward the opposing earstem. This bias may be
achieved by forming the earstem 20 from any of a vari-
ety of well-known polymers which exhibit an inherent
resiliency. Preferably, the earstems 20 are integrally
molded from any of a variety of known thermoplastic
materials, Alternatively, the earstem 20 may be pro-
duced with a reduced inherent bias. These earstems are
connected to the frame 40 or lens 50 in cooperation with
a spring bias which urges the earstéms 20 towards each
other. The spring bias may be achieved through use of
2 spring member in the hinge or an elastic material
within the hinge which urges the distal end of the ear-
stems 20 towards each other. :

Each of the ‘diverging section and the converging
chtion are illustrated in FIG. 2 as being substantially
!mear, separated by an obtuse angle which has been
identified as the converging section. However, the di-
verging section 22, converging section 26 and transition
section 24 can also be configured to form a continuous
arc of substantially constant or varying radius, and still -
accrue the advantages of the present invention. In addi-
tion, although the diverging section 22 and the converg-
Ing section 26 are illustrated as meeting at transition
section 24, the transition section 24 can also be axially
elongated in the distal direction. In this embodiment,
the diverging section 22 will encounter a first angle at
the junction of the diverging section 22 and the transi-
tion section 24, and the transition section 24 will en-
counter a second angle at the junction of the transition
section 24 and the converging section 26.

Preferably, the retaining section 28 is configured to
employ an elastomeric traction device 60, as described
in my above-referenced co-pending application. The
traction device 60 is disposed proximal to the distal end
30 of the earstems 20, and distal to the converging sec-
tion 26 of the earstems 20: Preferably, the retaining
© sections 28 include a posterior shoulder (not shown)
proximal to the distal end 30. The posterior shoulder is
sized to engage an elastomeric traction device 60 so as
to prevent distal axial displacement of the traction de-

vice 60. The traction device 60 provides an outer sur-
face which enhances the retention of the eyewear rela-
tive to the head by providing an increased coefficient of 60
static friction between the eyewear and the head. A
preferred material for the traction device is KROTON .
G, manufactured by Shell Oil Company.

As shown in FIG. 3, the earstems 20 extend horizon-
tally in a distal direction from the frame 40 or lens 50.
Although not shown, the earstems 20 may be config-
-ured to exhibit an elevational or vertical displacement
3s they extend distally. However, in the praferred con-
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figuration, the earstems 20 extend substantially horizon-
tally from the frame 40 as illustrated.

Referring to FIG. 4, the front elevational view of the
frame 40 and earstems 20 illus:rates the relative lateral
distance at the transition section 24 with respect to the
hinge and lens 50. FIG. 4 illustrates the lateral distance
defined by the transition section 24, as opposed to the
lateral distance defined by the frame 40. Axes T repre-
sent the lateral most extent defined by the earstems 20 at
the transition section 24, and axes H represent the lat-
eral location of the connection of the earstems 20 to the
frame 40. As shown in FIG. 4, the T axis is disposed
outside of axis H so that the earstems 20 define a greater
lateral distance than the frame 40, and head of the
wearer. '

Thus, eyeglasses embodying the improved earstem of
the present invention accrue several advantages over
the prior art eyeglasses having earstems provided with
the traditional ear hook at the distal end thereof. For
example, particularly a problem with the larger head
sizes, the length of the prior art earstem from the hinge
point to the distal end only enables the eyeglasses to
comfortably and securely fit on head sizes up to a maxi-
mum beyond which the ear hook renders the eyeglasses
painful to wear or completely unwearable. The im-
proved earstem of the present invention enables manu-
facture of eyeglasses having an earstem without the
distal hook so that the glasses may be comfortably worn
on individuals having a greater linear dimension from
the front of the face to the ear without discomfort.

Elimination of the traditional hook on the earstem is

made possible by the provision in accordance with the
present invention of a medially inwardly directed force
on the distal part of the earstem. The construction of the
earstem of the present invention also enables the eye-
glasses embodying earstems according to the present
invention to comfortably and securely fit on a wider
variety of head widths, Traditional earstems proceed in
a substantially linear fashion from the hinge point back
to the distal end.- When eyeglasses embodying such
earstems are placed on a head which is substantially
wider than the median head size, the traditional ear-
stems will tend to contact the head immediately adja-
cent or distal to the hinge point, and that will cause the
distal end of the earstems to be radially outwardly dis-
placed from the head of the wearer. In this manner, the
distal ends of the earstems no longer provide a medially
inwardly directed force to retain the earstems on the
head. :
In accordance with the earstem design of the present
invention, the diverging section which inclines away
from the medial side in the distal direction, combined
with the converging section on the earstem which in-
clines medially in the distal direction, spaces the proxi-
mal portion of the earstem well apart from the head of
the wearer, so that when the earstems are placed on a
wider-than-median head, a medially (radially inwardly
directed) force will still be exerted at the distal end of
the earstem apgainst the head of the wearer. Thus, the
lateral distance between the distal ends of the earstems,
such as illustrated in FIG. 2, can be varied over a wider
range than in the prior art, while still maintaining the
medially directed force on the distal portion of the
earstems and not on a more proximal portion thereof,

This present invention has been described in detail in
connection with the preferred embodiments, but these
are examples only and the present invention is not re-
stricted «thereto. It will be easily understocd by those
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skilled in the art that other variations and modifications
can easily be made within the scope of this invention,
which is defined by the following claims.

I claim:

1. Eyewear comprising two earstems in combination
with a unitary arcuate upper frame configured to ac-
commodate a range of head widths while providing a
medially directed force at the distal ends of the ear-
stems, and while minimizing contact between the proxi-
mal portions of the earstems and the head, each of said
earstems comprising:

a hinge element at the proximal end of the earstem;

a diverging section extending from the proximal end
of the earstem, distal to said hinge;

a transition section on the earstem distal to and adja-
cent said diverging section, which increases the
lateral distance between the transition section and
the head;

a converging section distal to said transition section;
and

a retaining section on the earstem disposed distally to
the converging section, said retaining section dis-
Posed so as to provide a medially directed force in
contact with the side of the head, wherein the inter-
section of the converging section and the retaining
section is at a point within the range of from about
1 to about } the overall length of the earstem from
the proximal end thereof, and wherein the diverg-
ing section of each of said earstems extends sub-
stantially along the arc defined by the arcuate
frame.

2. An eyeglass as in claim 1, wherein the diverging

section on each earstem is substantially linear.
3..An eyeglass as in claim 1, wherein the converging
section on each earstem is substantially linear.
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4. An eyeglass as in claim 1, further comprising a
unitary eyeglass lens mounted on said arcuate upper
frame.

5. Eyewear as in claim 1, wherein.the retaining sec-
tion on each earstem is substantiall:* linear.

6. Eyewear comprising two earstems in combination
with a unitary arcuate upper frame configured to ac-
commodate a range of head widths while providing a
medically directed force at the distal ends of the ear-
stems, and while minimizing contact between the proxi-
mal portions of the earstems and the head, each of said
earstems being mounted to said frame such that each
earstem has a first side away from the head of a wearer
thereof and a second side opposite the first side, each of
said earstems, comprising:

a hinge element at the proximal end of the earstem:

a diverging section extending from the proximal end
of the earstem, distal to said hinge;

a transition section on the earstem distal to and adja-
cent said diverging section, which increases the
lateral distance between the transition section and
the head;

a converging section distal to said transition section:
and

aretaining section on the earstem disposed distally to
the converging section, said retaining section dis-
posed so as to provide a medially directed force in
contact with the side of the head, wherein the inter-
section of the converging section and the retaining
section is at a point within the range of from about
{1 1o about } the overall length of the earstem from
the proximal end thereof, and wherein the intersec-
tion of the converging section and the retaining
section forms an obtuse angle on said first side.

7. Eyewear as in claim 6, wherein the diverging sec-

tion of each of said earstems extends substantially along

the arc defined by the arcuate frame.
* ® =% L ] L]
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